FINAL REPORT OF
THE COMMUNICATIONS AUTHORITY

INVESTIGATION INTO THE CONTROL AND
MANAGEMENT OF ASIA TELEVISION LIMITED

The Communications Authority ' (formerly Broadcasting
Authority) (collectively referred to as the “Authority” hereafter) has
investigated and considered the role played by Mr Wong Ching (= 1) in the
control and management of Asia Television Limited (ATV), a domestic free
television programme service licensee. The investigation was initiated in
view of public concerns over the alleged improper participation of Mr Wong
Ching in the day-to-day management and operations of ATV. In the course
of the investigation, the Authority also found it necessary to consider whether
ATV and certain officers of ATV remained “fit and proper” as required under
the Broadcasting Ordinance (Cap. 562) (BO). This report sets out the
findings of the investigation and the decision of the Authority.

BACKGROUND
The Authority’s Decision to Conduct an Investigation

2. In June 2011, the Authority received a complaint letter requesting
the Authority to investigate whether Mr Wong Ching had been exermsmg
control of ATV in contravention of the relevant statutory or licence provisions®.
It was alleged that there had been media reports that Mr Wong Ching had been
actively participating in the day-to-day management and operations of the
company and raised queries as to whether Mr Wong Ben Koon (:F‘%{[%p}féf), who
held 52.4% of the voting shares of ATV, did so as a proxy or nominee of Mr
Wong Ching.

3. In response to public concerns over the control and management
of ATV, the Authority wrote to ATV in August 2010 reminding ATV to adopt
the highest standards of corporate governance. Despite the Authority’s
reminder with respect to the standards of corporate governance, there were
wide public concerns over the role played by Mr Wong Ching, which included

! Since 1 April 2012, the Broadcasting Authority has been disbanded and its statutory functions have been
taken over by the Communications Authority, which is a unified regulatory body tasked with overseeing the
broadcasting and telecommunications sectors.

% In October 2011 and September 2012, the Authority’s Secretariat also received two complaints from
members of the public alleging that ATV was influenced by Mr Wong Ching.
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press reports of a letter issued in June 2011 by ATV staff to ATV’s board of
directors (the ATV Board) raising their concern about the role of Mr Wong
Ching and public outcry over the role of Mr Wong Ching after the
misreporting of Mr Jiang Zemin’s (37 =) death in July 2011. In view of
these broad ranging concerns, the Authority decided in July 2011 to conduct an
investigation under the BO into whether Mr Wong Ching had been exercising
de facto control of ATV and the relevant regulatory consequences.

Regulatory Framework

4, In view of the extensive reach and potential influence of free
television programme services, and in order to safeguard the public interest
and ensure that such services will cater for local interests and tastes, the BO
provides for a clear regulatory framework governing the ownership and
corporate control of domestic free television programme service licensees.
This includes the “fit and proper person” requirement, the residence
requirement, and restrictions on disqualified persons, etc. Holders of a
domestic free television programme service licence and persons who exercise
control over such licence holders are required to comply with the relevant
requirements.

5. In particular, section 21 (1) of the BO requires that a licensee and
any person exercising control of the licensee shall be and remain a “fit and
proper person”. Section 21(4) of the BO provides that, in determining
whether a licensee or a person exercising control over the licensee is a “fit and
proper person”, account shall be taken of —

(a) the business record of the licensee or person;

(b) the record of the licensee or person in situations requiring trust
and candour;

(c) the criminal record in Hong Kong of the licensee or person in
respect of offences under the laws of Hong Kong involving
bribery, false accounting, corruption or dishonesty; and

(d) the criminal record in places outside Hong Kong of the licensee
or person in respect of conduct which if, done in Hong Kong,
would constitute or form part of the criminal record in Hong
Kong of the licensee or person as mentioned in paragraph (c)
above.



ATV’s Licence

6. Condition 10.1 of ATV’s domestic free television programme
service licence (ATV’s Licence) provides that, unless otherwise approved by
the Authority, the licensee shall comply with the Licensee’s Proposal,
including statements and representations regarding the control of the licensee.

7. In June 2010, ATV sought the Authority’s approval of a
shareholding change involving the acquisition of 52.4% of ATV’s voting
shares by Mr Wong Ben Koon. On 1 September 2010, the Authority
approved the new shareholding structure of ATV, subject to the finalisation of
the terms of an undertaking of Mr Wong Ching. In support of the
shareholding change application, Mr Wong Ching submitted to the Authority a
letter of undertaking the terms of which were finalised on 19 October 2010 to
the effect that, following the completion of ATV’s shareholding change, he
would not be “entitled to exercise de facto control over ATV” (the No-control
Undertaking). As this undertaking constituted part of the Licensee’s
Proposal of ATV, ATV has an obligation to comply with it at all times.
Failure to comply with the No-control Undertaking constitutes a breach of
Condition 10.1 of ATV’s Licence.

Mr Wong Ching’s Status

8. Mr Wong Ching is neither a shareholder, a Board director nor a
principal officer of ATV. He is a financial investor of ATV and a holder of
convertible notes issued by ATV. He does not have any capacity or rights
under the BO to exercise control of ATV. This is reflected in his No-control
Undertaking to the Authority (for the background leading to the No-control
Undertaking, see paragraphs 25 to 26 below).

Investigation Methodology

Q. In the course of the investigation, which effectively took place
between July 2011 and June 2012, the Authority collected information from
those whom it had reasonable grounds to believe would have information
relating to the matters being investigated. The Authority has also requested
ATV to submit representations, conducted interviews with relevant persons
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and invoked its statutory powers under section 26 of the BO® to obtain
information and documents from them, as well as from ATV’s management.
The Authority has carefully assessed the evidence collected in the course of its
investigation to reach its findings. It has also taken into account ATV’s
written and oral submissions made in the course of the judicial review
proceedings initiated by ATV in relation to this investigation, as well as the
judgements of the Court of Appeal and the Appeal Committee of the Court of
Final Appeal handed down on 15 May 2013 and 21 August 2013 respectively
(see paragraph 18 below).

THE INVESTIGATION - THE PROCESS
Information Submitted by ATV and Other Relevant Persons
(1) Initial submission of ATV

10. In response to the Authority’s initial enquiry in June 2011, ATV
claimed between June and August 2011 that Mr Wong Ching had not
exercised de facto control of ATV. Specifically, ATV submitted to the
Authority that —

(@) Mr Wong Ching is a main investor of ATV because he has
provided crucial financial support to ATV by way of indirectly
financing the subscription of a substantial amount of convertible
notes offered by ATV,

(b) Mr Wong Ching’s participation in the day-to-day management
and operations of ATV is only in the capacity of a personal
consultant to Mr James Shing (% Fﬁ#,[%) the Executive Director of
ATV,

(c) Mr Wong Ching is not in a position to exercise any voting control
of ATV as he does not hold any beneficial interest in any shares in
ATV. In addition, the conversion of any convertible notes issued
by ATV, the subscription of which was funded by Mr Wong
Ching, into shares in ATV would be subject to further approval by

¥ Under section 26(1) of the BO, where there are reasonable grounds for believing that a person, other than a
licensee, is, or is likely to be in possession of information or a document that is relevant to the Authority’s
investigation of a breach of the BO, the licence condition or the direction, order or determination under the
BO, the Authority may by notice request the person to give the information or documents in writing to the
Authority.  Section 26(1) applies to current and former staff of ATV, as well as directors of ATV.
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the Authority. The allegation that Mr Wong Ben Koon had
acquired and is holding 52.4% of voting shares of ATV as a proxy
or nominee of Mr Wong Ching is unfounded;

all Senior Vice Presidents and Vice Presidents of ATV report to
Mr James Shing, the Executive Director of ATV. The
participation of Mr Wong Ching in the decision-making process
of ATV is limited to his role as a personal consultant to Mr James
Shing; and

according to the consulting agreement between Mr James Shing
and Mr Wong Ching dated 15 April 2010 (the Consulting
Agreement), Mr Wong Ching is required to provide “advice,
recommendations, assistance and support” to Mr James Shing as
he requests in relation to the “management, operations and
businesses of the ATV Group”. It is expressly provided in the
agreement that Mr Wong Ching should have no direct right to or
responsibility for controlling and directing the members of
management, employees and officers of the ATV, and that the
advice and recommendations made by Mr Wong Ching might be
accepted or rejected at the sole discretion of Mr James Shing.

ATV subsequently submitted, in response to the Authority’s

request, documentary information which included —

(2)
12.

(a)

minutes and recordings of the ATV Board meetings held in 2010
and 2011 (10 sets for 2010 and one for 2011);

(b) minutes of ATV’s weekly management meetings (= il FFT[’?J'F'?)

(©)

held in 2010 and 2011 (42 sets for 2010 and 32 sets from January
to September 2011) (Minutes Supplied by ATV);

the company’s Memorandum and Articles of Association (M&A);
and

(d) the letter dated 30 November 2010 appointing Mr James Shing as

the Executive Director of ATV.

Information collected through interviews with relevant persons

Between October 2011 and December 2011, the Authority

conducted interviews with relevant persons (the Interviewees) including
former executives of ATV. In response to requests made by the Authority
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pursuant to its power under section 26 of the BO, several Interviewees
supplied the Authority with certain documents relating to ATV, including
copies of minutes of ATV’s weekly management meetings. These copies of
the minutes of the weekly management meetings (31 sets for 2010 and 18 sets
from January to September 2011) are referred to as the “Minutes Supplied by
Interviewees” to distinguish them from the Minutes Supplied by ATV.

13. Pursuant to its power under section 26 of the BO, the Authority
invited in November 2011 Mr Wong Ching and ATV’s management, i.e. Mr
James Shing and Mr Kwong Hoi Ying (#g]), to attend interviews with the
Authority. The invitations were declined. All of them chose to provide
written submissions to questions raised by the Authority between December
2011 and June 2012.

14, On 9 March 2012, the Authority sent its draft investigation report
with provisional findings to the solicitors for ATV, Baker & McKenzie, and
invited ATV’s representations. In the light of ATV’s representations of 3
May 2012 on the findings about material discrepancies between the Minutes
Supplied by ATV and the Minutes Supplied by Interviewees (see paragraphs
43 to 45 below), the Authority conducted an interview with a director of ATV
(the Interviewed Director) in May 2012 and sought further written
representations from Mr James Shing and ATV.

15. Separately, in response to ATV’s request dated 27 March 2012
for disclosure of all information obtained by the Authority in the investigation
and the sources of all information relied on in the draft investigation report,
the Authority provided ATV with a redacted version of the summary of the
interviews (the Redacted Summary), which is more detailed than the version
that appears as Appendix B to the draft report (see paragraph 31 below).

16. In conducting this investigation, the Authority has relied on the
Minutes Supplied by ATV, the Minutes Supplied by Interviewees, the
Consulting Agreement, the written submissions and representations provided
by ATV, Messrs James Shing, Kwong Hoi Ying and Wong Ching, the
evidence given by the Interviewed Director, statements and documentary
evidence provided by the Interviewees to the extent that such evidence is
supported by and/or consistent with other evidence.
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(3) Representations of ATV and the judicial review proceedings

17, The Authority made amendments to the draft investigation report
of 9 March 2012 taking into account —

(a) the various representations made by ATV through Baker &
McKenzie in the period following the issue of the draft
investigation report on 9 March 2012;

(b) the interview with the Interviewed Director conducted in May
2012;

(c) the further representations made by Mr James Shing and ATV in
relation to information obtained from the Interviewed Director in
his interview;

(d) the ATV Board meeting of 26 March 2012 and the views of the
directors of ATV who had voted against the resolutions passed at
the Board meeting; and

(e) the Authority’s requirement that ATV is to submit a proposal
setting out in detail the steps that it would take to improve its
standards of corporate governance.

18. On 21 June 2012, a revised draft of the report setting out the
provisional findings of the Authority (Revised Draft Report) was sent to
Baker & McKenzie and to Messrs James Shing, Kwong Hoi Ying and Wong
Ching for representations. ATV did not take the opportunity to make
representations and instead, on 26 June 2012, it lodged an application for
leave to apply for a judicial review challenging the Authority’s refusal to
disclose the identity of the Interviewees and the full transcripts of the
interviews. On 19 October 2012, the Court of First Instance (CFI) decided
in favour of ATV and the Authority lodged an appeal against the judgement to
the Court of Appeal (CA). On 15 May 2013, the CA reversed the judgement
of the CFI and ruled in favour of the Authority. On 22 May 2013, the
Authority wrote to ATV offering it a further opportunity to make
representations on the Revised Draft Report. However, the Authority has not
received any further representations from ATV within the deadline set by the
Authority. The judicial review proceedings were brought to an end when the
application by ATV for leave to appeal to the Court of Final Appeal (CFA)
was dismissed by the Appeal Committee of the CFA on 15 August 2013. As
a result of the judicial review proceedings initiated by ATV, the conclusion of
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the investigation and the publication of this decision of the Authority have
been postponed for more than one year.

THE INVESTIGATION — CONTROL AND MANAGEMENT OF ATV

(A) Information Relating to the Roles Played by Messrs James Shing
and Wong Ching in the Control and Management of ATV

(1) The role of Mr James Shing in ATV

19. The ATV Board met on 23 March 2010 and resolved by the
majority of directors that Mr James Shing be appointed as the Executive
Director of ATV®. The organisation chart of ATV indicates that all Senior
Vice Presidents and Vice Presidents of ATV would report to Mr James Shing
after the former Chief Executive Officer (CEO) of ATV, Ms Nancy Hu (*g,EJ%;&
4), had stepped down from the daily management of ATV in July 2010.

20. From January 2010 to late 2010, the ATV Board conducted
regular meetings in accordance with ATV’s M&A. From late 2010 to
September 2011, however, no Board meetings of any kind were convened.
Some of ATV’s directors have been denied access to ATV’s documents and
records. Hence, ostensibly all the powers and decision-making of the ATV
Board in relation to the management, operations and business of ATV rested
with Mr James Shing. This observation is supported by the Court’s findings
in the case Tsai Shao Chung v ATV (HCMP 749/2011). The Court found in
its judgement in that case that “all the powers and discretions of the board of
ATV in relation to the management, operation and business of ATV and its
subsidiaries had been delegated to the Executive Director, subject to any
strategies and policies agreed by the board, and limitations specified in ... [the
board ’s] resolution®”. At the hearing before the Court of Appeal, ATV also
submitted that Mr James Shing was the only person authorised by the ATV
Board to manage ATV and that it was unrealistic to expect other members of

* ATV submitted that no written minutes were endorsed for the Board meeting held on 23 March 2010
because certain minority directors refused to acknowledge or sign any written minutes. Before his
appointment as the Executive Director of ATV, Mr James Shing had been a director of ATV since his
appointment on 4 March 2010.

® In respect of the limitations, paragraph 6(2) of the judgement points out that certain matters were required to
be referred by the Executive Director to the ATV Board for approval. These included transactions, financial
decision and capital expenditure over certain stated amounts, involvement in a new area of business,
matters relating to the capital structure of the company, declaration of dividends and the appointment or
removal of auditors or the CEO and the chief financial officer.
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the ATV Board to be able to handle the day-to-day management and
operations of ATV.

21. The appointment letter of Mr James Shing as Executive Director
of ATV clearly stipulates that he is not allowed to divulge to third parties
ATV’s trade secrets and confidential information obtained in the course of his
employment without written permission of the “Management”.

(2) The role of Mr Wong Ching in ATV

22. Mr Wong Ching is ostensibly engaged by Mr James Shing under
the terms of the Consulting Agreement to give advice, recommendations,
assistance and support to Mr James Shing in relation to the management,
operations and business of ATV. According to the Consulting Agreement,
Mr Wong Ching has no direct right to or responsibility for controlling or
directing the members of management, employees and officers of ATV. His
advice and recommendations may be accepted or rejected by Mr James Shing.
The scope of work of Mr Wong Ching as the personal consultant to Mr James
Shing is neither project-specific, nor time-limited. It does not identify the
expertise that Mr Wong Ching possesses and for which he is to be appointed
as a “personal consultant”.

23. In response to enquiries from the Authority on Mr Wong Ching’s
role in ATV, Mr James Shing offered the following clarifications —

(a) it was his decision to engage Mr Wong Ching as his personal
consultant. Mr Wong Ching has no official capacity at ATV as
an employee or a consultant of ATV;

(b) as the Executive Director of ATV, he had “implied authority” to
seek services from other persons, as and when necessary, for the
purpose of discharging his duties as the Executive Director;

(c) he did not see it necessary to identify whether the Consulting
Agreement was his personal agreement or was entered into in his
official capacity as the Executive Director of ATV;

(d) he has never paid Mr Wong Ching any fee and Mr Wong Ching
has never requested a fee, even though a monthly fee was to be
paid to the consultant under the Consulting Agreement; and

(e) his disclosure of “limited confidential information to Mr Wong
Ching is legitimate and justified” on the basis that his
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appointment letter allowed him to disclose confidential
information with the consent of “Management”. Mr James
Shing said that the word “Management” was not defined in his
appointment letter. But a similar form of appointment letter was
used to appoint certain ATV senior executives, and in these
letters, “Management” was expressed to mean the Executive
Director together with other relevant senior executives.
Therefore, he asserted that he had the authority to disclose
information to Mr Wong Ching.

24. By its letter to the Authority of 27 March 2012, ATV’s solicitors
informed the Authority that in response to the Authority’s provisional findings,
the ATV Board met on 26 March 2012 and resolved that the Consulting
Agreement between Mr James Shing and Mr Wong Ching and the terms and
arrangement contemplated thereunder and all actions taken by them pursuant
to the terms and conditions of the Consulting Agreement were approved,
confirmed and ratified in all aspects, and that Mr James Shing was authorised
to disclose to Mr Wong Ching information relating to the ATV Group
pursuant to the Consulting Agreement®.

(B) The Authority’s Assessment on the Role Played by Mr Wong Ching
in the Control and Management of ATV

(1) Mr Wong Ching’s No-control Undertaking

25. In the No-control Undertaking submitted to the Authority, Mr
Wong Ching undertook that he would not be “entitled to exercise de facto
control over ATV”. The Authority had been concerned since March 2010
about whether Mr Wong Ching, who was neither a shareholder, a director nor
a principal officer of ATV, and who had not sought approval from the
Authority to exercise control over a domestic free television programme
service licensee, was in fact exercising such control over ATV, and had
expressed such concern to ATV. Thus, when ATV applied for approval of a
shareholding change in June 2010, Mr Wong Ching, in order to allay the
concern of the Authority, stated in support of ATV’s application that he had a
strong commitment to provide financial support to ATV and that he would not
be in a position to exercise any voting control over ATV once the

® The solicitors for those ATV directors who had voted against the resolutions informed the Authority that
Baker & McKenzie’s letter of 27 March 2012 did not provide a full account of the deliberations at the
Board meeting on 26 March 2012. There was no mention in Baker & McKenzie’s letter that there had
been strong opposition from certain directors to the resolutions that were passed and to the approach that
ATV would adopt in handling the draft investigation report of 9 March 2012.
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shareholding change had been completed. It was further stated that his role
would be to give financial support by subscribing to convertible notes issued
by ATV.

26. Not satisfied with a written assurance, the Authority demanded an
undertaking from Mr Wong Ching that he would not exercise, not just voting
control, but any de facto control of ATV. In his letter dated 15 July 2010, Mr
Wong Ching confirmed, inter alia, that he would not otherwise have the
power, by virtue of any powers conferred by the memorandum or articles of
association or other instrument regulating ATV or any other corporation, to
ensure that the affairs of ATV were conducted in accordance with his wishes.
This confirmation letter was accompanied by a draft undertaking that Mr
Wong Ching would not be entitled to exercise de facto control over ATV
through Mr Wong Ben Koon. In the final version of the undertaking, the
phrase “through Mr Wong Ben Koon” was deleted.

217. The history of the formulation of the No-control Undertaking
clearly shows that the Authority was concerned about Mr Wong Ching’s
possible attempt to unduly interfere with the management and operations of
ATV and in so doing exercise de facto control of ATV from the outset. His
role was that of an investor, and he should not, through a nominee or
otherwise, attempt to unduly interfere with the management and operations,
and in so doing exercise de facto control, of ATV with a view to ensuring that
its affairs were conducted in accordance with his wishes.

28. In considering whether de facto control exists, the Authority has
taken into account, in the present context given in particular the history of
formulating the No-control Undertaking and the concerns relating to the
corporate governance of ATV, all relevant circumstances and has come to its
determination on the basis of the facts gathered.

(2) Evidence relating to Mr Wong Ching’s involvement in ATV’s
day-to-day management and operations

29. The Authority has identified various incidents and occasions
where Mr Wong Ching participated in the day-to-day management and
operations of ATV. These incidents and occasions clearly indicate that Mr
Wong Ching’s involvement in ATV’s management and operations manifested
itself in different ways. Notable examples are highlighted below.
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ATV’s weekly management meetings

30. There is clear evidence from the records of ATV’s weekly
management meetings held between 4 January 2010 and 5 September 2011
that Mr Wong Ching repeatedly participated in these meetings. The key
figures are set out below —

Mr Wong Ching’s attendance at
ATV’s Weekly Management Meetings

2010 2011
(up to 5 September)
Per Minutes Supplied by 14 of 47 4 of 32
ATV and Interviewees’

There is also clear evidence from the minutes of ATV’s weekly management
meetings that Mr Wong Ching has active and direct involvement in various
aspects of the day-to-day management and operations of ATV. Relevant
extracts are highlighted at Appendix A. Some notable examples include —

Management and operations

(@) IR AR A ST R

rﬁﬂﬁ;ﬁ : zgg;sr_ﬂlﬁ% o
(b) = i e R e ’%J%E%l%ﬁﬁ HV Bl 55 A -
Production, selection and scheduling of programmes
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Fpe > AL L R -

(d) FEEERATE IV ~ BN TR AR R

() = mAFFaT Fj:ff‘fﬁﬁ'%‘r%?ﬁ' FIRRE Y ”P%T'[ﬁj H IV RERE P
TR M ATE UETR -
Sales and marketing

() =gl Qaﬁ;@ LU 2 Sl TR -5 )
P R R PR -

" According to the Minutes Supplied by ATV and the Minutes Supplied by Interviewees, there were a total of
47 and 32 weekly management meetings held in 2010 and 2011 (up to 5 September) respectively.
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Business development

()

SIS ATE TSR T > 2 I RN TR -

Statements and documentary information provided by the Interviewees

31.

The Authority has also taken into account statements and

documentary information given by several Interviewees who were interviewed
individually that are consistent with and reinforce the evidence from the
minutes of the weekly management meetings that Mr Wong Ching had active
and direct involvement in the day-to-day management and operations of ATV.
Relevant extracts are highlighted at Appendix B. Notable examples

include —

Management and operations

(a)

(b)

(©)

(d)

(€)
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Production, selection and scheduling of programmes

(f)
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Sales and marketing

(h)  F O RMESR TR (R [ERF
TR A

Business development

(i)  2010% % > = kot i - VEPEEV@ e HAP] - g TR
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Further representations from Messrs James Shing and Wong Ching

32. In response to the Authority’s questions, Mr James Shing
provided further representations to deny the direct involvement of Mr Wong
Ching in ATV’s day-to-day management and operations —

(a) Mr Wong Ching would only offer advice if asked to do so by Mr
James Shing. Mr James Shing as the Executive Director of ATV
was always the one to make the ultimate decisions;

(b) the minutes of weekly management meetings were mere
summaries of the matters discussed at the meetings, and that the
choice of words was made by the notes taker. Mr James Shing
asserted that they should neither determine, nor form conclusive
evidence as to, the nature of Mr Wong Ching’s participation in the
meetings. He further submitted that the phrases TR (“directs”)
and “z"=-> (“instructs™) were chosen by the notes taker when Mr
Wong Ching expressed himself in a very solemn manner, and that
the wordings “# 3 (“suggests”) or “#=.” (“says”) would be used
when Mr Wong Ching gave his views in a relaxed way;

(c) no principal officers of ATV had ever been instructed to report to
Mr Wong Ching on their work. When ATV’s officers explained
the progress of their work to Mr Wong Ching, they were in reality
either reporting on their work to Mr James Shing, or were doing
so on MrJames Shing’s instructions to give Mr Wong Ching
feedback on his opinions; and

(d) Mr James Shing submitted a statistical analysis to demonstrate Mr
Wong Ching’s limited involvement in ATV’s weekly
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management meetings. According to the Minutes Supplied by
ATV, Mr Wong Ching only attended 21.4% of the meetings held
in 2010 and 12.5% of the meetings held from 3 January to 5
September 2011. Even if the Minutes Supplied by Interviewees
are taken into account, the attendance rates were 29.8% in 2010
and 12.5% in 2011. Mr James Shing also claimed that according
to Minutes Supplied by ATV, Mr Wong Ching only participated
in 0.9% of the items discussed at those meetings, or 2.2% of the
discussion items if the Minutes Supplied by ATV and
Interviewees were analysed.

In respect of his involvement in ATV’s day-to-day management

and operations, Mr Wong Ching’s representations are similar to those made by
Mr James Shing which are summarised in paragraphs 32 (a) and (c) above.

34,

The Authority does not accept the explanations. The Authority’s

view is as follows —

(a)

(b)

(©)

the Minutes Supplied by Interviewees indicate that Mr James
Shing seldom made decisions at the weekly management meetings.
Mr Wong Ching’s directions during the weekly management
meetings were clearly recorded in the Minutes Supplied by
Interviewees. In contrast, Mr James Shing’s request for Mr
Wong Ching’s advice, his endorsement and ultimate decision
based on Mr Wong Ching’s “advice” were not recorded in those
minutes;

all the Minutes Supplied by ATV and most of the Minutes
Supplied by Interviewees (28 out of 49 sets) were signed by Mr
James Shing himself. Mr James Shing indicated in his written
submissions in December 2011 that he had signed the last
versions of the minutes in order to signify that they were the last
versions. Hence, the argument that the phrases “fp” (“directs”)
and “#'=.” (“instructs”) were simply the choice of words of the
notes taker does not stand up to scrutiny;

the explanation that no principal officers of ATV had ever been
instructed to report to Mr Wong Ching on their work is not
consistent with the evidence collected from several Interviewees,
which is summarised at Appendix C. In fact, Mr James Shing’s
own evidence is that the principal officers had indeed been asked
to report to Mr Wong Ching, albeit on Mr James Shing’s
instructions (see paragraph 32(c) above);
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(d)

(@)

(b)
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the statistical analysis submitted by Mr James Shing confirms
ironically that Mr Wong Ching had in fact extensively
participated in ATV’s weekly management meetings. Furthermore,
all Interviewees consistently pointed out that Mr Wong Ching’s
involvement in ATV’s affairs manifested itself in different ways.
For example, Mr Wong Ching had his own office at ATV and he
arranged meetings with ATV’s senior executives. Thus, the
frequency of Wong Ching’s attendance at the weekly management
meetings does not fully reflect the extent of his involvement in
ATV’s control and management.

The Authority also noted that —

the statements and written submissions of all former executives of
ATV interviewed by the Authority support the allegation that Mr
Wong Ching had exercised control of ATV in a wide range of
areas. A number of them confirmed that they regarded Mr Wong
Ching, not Mr James Shing, as the “boss” (““f”) and his views
were taken as instructions, even in the absence of Mr James Shing
expressing any view or giving any explicit endorsement on the
matters. The instructions of Mr Wong Ching were decisive in
the management and operations of ATV; and

ever since Mr James Shing’s appointment as Executive Director,
or at least since the beginning of 2011, he had been effectively
vested with all the powers of the ATV Board. However, despite
the breadth of his powers, according to the statements of several
Interviewees and the minutes of the weekly management meetings,
Mr James Shing did not in fact play a prominent or leading role in
ATV. All Interviewees consistently pointed out that Mr James
Shing was only a nominal figurehead, mainly responsible for
signing documents and seldom participating in discussions
amongst senior executives or making decisions. In contrast, Mr
Wong Ching was allowed to play a prominent role in various
matters concerning ATV, e.g. in suggesting the “programme
project scheme” (“ayf I7fif ' JU”), the launch of “ATV Hong Kong
Loving Hearts Campaign” E&«Eﬁjﬁ #+) and the decision regarding
the CSM’s Ratings Result. These allegations are supported by
and/or consistent with the Minutes Supplied by Interviewees or by
ATV.
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(3) Mr Wong Ching as Mr James Shing’s personal consultant

36. According to the submissions by ATV, Mr Wong Ching is only a
personal consultant to Mr James Shing and has no official capacity at ATV as
an employee or consultant of ATV. Mr Wong Ching denies exercising any
control of ATV or giving directions to any ATV staff. Mr James Shing also
claims that Mr Wong Ching is his personal consultant, and while he might ask
Mr Wong Ching for suggestions, the final decisions are invariably made by
him. In support of this explanation of their relationship, Mr James Shing
refers to the Consulting Agreement, which stipulates that Mr Wong Ching
shall have no direct right to or responsibility for controlling or directing the
members of management, employees and officers of ATV and that advice and
recommendations made by Mr Wong Ching may be accepted or rejected, and
may be implemented or not implemented at Mr James Shing’s sole discretion.
Mr James Shing submits that such provisions should not be overlooked as they
are part and parcel of the whole Consulting Agreement, and the summaries of
the weekly management meetings showing Mr Wong Ching’s involvement
should be viewed by reference to them. In short, ATV does not deny the
extensive involvement of Mr Wong Ching in the management and operations
of ATV. Its case is that his involvement is justified by the Consulting
Agreement, and in doing so, he merely acts as a personal consultant to Mr
James Shing, who retains the control of ATV. It also argues that the
No-control Undertaking is confined to not exercising any de facto control. It
IS not an undertaking not to participate in the management of ATV.

37. The Authority notes that, while on the face of the Consulting
Agreement, Mr James Shing retains responsibility for all functions delegated
to him by the ATV Board, the mere existence of the agreement does not
constitute evidence that Mr Wong Ching is not exercising de facto control of
ATV. Whether Mr Wong Ching has exercised de facto control is a matter of
fact. The crux of the issue is —

(@) the extent of Mr Wong Ching’s involvement in the day-to-day
management and operations of ATV,

(b) whether Mr Wong Ching’s involvement can be explained by his
appointment as a personal consultant to Mr James Shing; and

(c) whether the evidence shows an extensive involvement of Mr
Wong Ching in the day-to-day management and operations of
ATV that one can infer de facto control, which would then result
in a breach of Mr Wong Ching’s No-control Undertaking.
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In this regard, the Authority notes that —

(@) the rights of Mr Wong Ching under the Consulting Agreement,

which are set out in the broadest terms, are far beyond those that
would normally be expected of a personal consultant. The
Consulting Agreement obliges Mr James Shing to give Mr Wong
Ching access to all the premises and all books, documents, records,
accounts, reports and information of or relating to ATV, including
confidential and commercially sensitive information, and to all
members of management, employees, consultants and advisors of
ATV, as Mr Wong Ching may reasonably request to enable him to
perform the obligations as Mr James Shing’s personal consultant.
Other than the need for Mr Wong Ching’s requests to be
reasonable, Mr James Shing has no right to control what
information should be made available to Mr Wong Ching;

(b) Mr James Shing confirmed that it was his sole decision to retain

Mr Wong Ching as his personal consultant and that Mr Wong
Ching has no official capacity at ATV. However, if there was a
genuine need to engage Mr Wong Ching for a particular expertise
that he has and to grant him broad and relatively unrestricted
access to ATV’s confidential and commercially sensitive
information, one would expect ATV (which has the right to and
interest in protecting that information) to engage him after
considering whether it was in the best interest of the company to
do so;

(c) both Messrs James Shing and Wong Ching confirmed that Mr

James Shing has not paid any fees to Mr Wong Ching for the
consulting services provided since April 2010 when the obligation
to pay monthly fees commenced. This is a very odd situation as
both of them rely on the existence of the Consulting Agreement to
explain the involvement of Mr Wong Ching in the day-to-day
management and operations of ATV. This calls into question
whether the agreement is a genuine contractual relationship
between the two parties or merely a disguise;

(d) Mr James Shing, by entering into the Consulting Agreement and

giving such access to the confidential information of ATV, may
have breached the terms of his appointment letter from ATV of 30
November 2010 as well as his general duties owed as an
employee and director to preserve the confidentiality of
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information relating to ATV’s business. His appointment letter
does not allow him to divulge to third parties ATV’s trade secrets
and confidential information obtained in the course of his
employment without written permission of the “Management”;

(e) Mr James Shing claimed that the appointment letters of certain
ATV senior executives allowed them to disclose confidential
information with the consent of “Management” and that the word
“Management” meant the Executive Director, together with other
relevant senior executives. However, as Mr James Shing is
himself the Executive Director, it appears illogical that the term in
his appointment letter simply requires him to seek permission
from himself when deciding whether to divulge confidential
information of ATV to third parties. As his appointment was
made by the ATV Board, it would be more logical for him to have
sought consent from the ATV Board to divulge confidential
information to third parties especially where, under the terms of
the Consulting Agreement, he is granting to a third party, Mr
Wong Ching, relatively unrestricted access to the confidential
information of ATV. One would expect the full board of ATV
to have had views at the time of the execution of the Consulting
Agreement on whether this arrangement would be in the best
interest of the company especially where as here there was and
continues to be a dispute between certain directors and ATV over
access to confidential information which has resulted in litigation;
and

(f) the ATV Board resolutions passed on 26 March 2012 neither
altered the factual findings of what happened at ATV in 2010 and
2011, nor did they address the Authority’s concerns about the true
nature of the Consulting Agreement which are described in
sub-paragraphs (a) to (e) above. If this resolution authorises the
extensive involvement of Mr Wong Ching in the day-to-day
management and operations of ATV, it could itself be evidence of
breach of the No-control Undertaking given by Mr Wong Ching.

In the light of the above, the Authority considers that there is strong evidence
suggesting that Mr Wong Ching assumed a role beyond the capacity of a
personal consultant and that the appointment of Mr Wong Ching as Mr James
Shing’s personal consultant is a sham arrangement. It is merely a disguise to
permit Mr Wong Ching, who has no executive or managerial position of any
kind within ATV, to exercise de facto control over the day-to-day management
and operations of ATV.
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(4) Representations of ATV concerning the credibility of the Interviewees

39.

In its representations submitted to the Authority in May 2012,

ATV challenged the credibility of the statements and information provided by
the Interviewees and submitted that these Interviewees were biased against
ATV, Messrs James Shing, Kwong Hoi Ying and Wong Ching given their
“vested interests, prejudiced motives and/or improper motives”.  The
Authority has taken into account ATV’s representations, and considers that it
Is appropriate for the Authority to have regard to and rely upon the evidence of
the Interviewees in reaching its findings, for the following reasons —

(a)

(b)

(d)

the Authority primarily relies on the undisputed documentary
evidence collected from ATV and the Interviewees during the
investigation; it takes into account only those parts of the evidence
of the Interviewees that are consistent with and/or reinforce the
documentary evidence;

most of the facts are not in dispute. The discrepancies between
the evidence of the Interviewees and that submitted on behalf of
ATV, Messrs James Shing, Kwong Hoi Ying and Wong Ching are
largely matters of perception and interpretation. In most cases it
IS unnecessary to resolve such conflicts. If it is necessary to
resolve such conflicts, the Authority will only rely on the version
that is supported by documentary evidence;

the Authority is fully aware of the relationship between the
Interviewees and ATV, and has relied on objective facts that are
capable of being objectively proved or contradicted rather than
subjective judgements adduced by the Interviewees; and

for example, while ATV submitted that it was the Programme
Department and not Mr Wong Ching, who decided the time slot to
broadcast the “Hong Kong Loving Hearts” series, the Minutes
Supplied by ATV and the Minutes Supplied by Interviewees
clearly suggested that Mr Wong Ching had given instructions on
the production of the programme and requested that specific
episode be scheduled at a designated timeslot for broadcast (see
items 6, 9 and 18 of Appendix A). This is consistent with the
statements provided by the Interviewees. Likewise, while there
were discrepancies on the nature of the weekly management
meetings (which ATV argued were not for decision-making but a
forum for coordination and exchange of information), ATV’s
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version was not supported by the minutes, which show that many
of the matters discussed at such meetings had not yet been decided
by ATV (see, for example, items 10, 11 and 14 of Appendix A).
Moreover, it was Mr Wong Ching’s directions given at the weekly
management meetings, and not those of Mr James Shing, that
were recorded in the Minutes Supplied by ATV and the Minutes
Supplied by Interviewees (see, for example, items 1, 4, 5, 7, 15, 16,
19, 21, 22, 23 and 24 of Appendix A).

40. The Interviewees’ evidence relied upon by the Authority consists
mostly of objective facts which are independently and objectively verifiable,
and/or facts which are within the direct knowledge of ATV, its officers and
staff. There is no difficulty for ATV, Messrs James Shing, Kwong Hoi Ying
or Wong Ching to make representations to confirm or controvert the
Interviewees’ evidence, and they have been accorded ample opportunities to
do so.

(5) The Authority’s conclusion on de facto control

41. Mr Wong Ching is neither a shareholder, a Board director nor a
principal officer of ATV. He is a financial investor of ATV and a holder of
convertible bonds issued by ATV. He does not have any capacity or rights
under the BO to exercise control of ATV. He gave the Authority a
No-control Undertaking that he would not be “entitled to exercise de facto
control over ATV”. However, based on the evidence mentioned above, Mr
Wong Ching was allowed to play a prominent role in various matters
concerning ATV and his instructions were decisive in the management and
operations of ATV. Such evidence shows —

(@ Mr Wong Ching’s extensive participation in ATV’s weekly
management meetings between 4 January 2010 and 5 September
2011 (see paragraph 30 above);

(b) his advice on and direct involvement in various aspects of the
day-to-day management and operations of ATV (see paragraphs
30 and 31 above);

(c) the directions which he gave at ATV’s weekly management
meetings and the deference given to his “advice” by Mr James
Shing, taking also into account that there was no functioning ATV
Board at the time and Mr James Shing, on his own admission,
was the only person who could handle the daily operations of
ATV (see paragraph 34(a) above);



(d) the principal officers of ATV reported to Mr Wong Ching on their
work (see paragraph 31(a) above);

(e) that Mr Wong Ching had his own office at ATV and he also
arranged meetings with ATV’s senior management  (See
paragraph 31(g) above);

(f) the prominent role played by Mr Wong Ching in, for example, the
“programme project scheme”, the launch of the “ATV Hong
Kong Loving Hearts Campaign” and the decision regarding
CSM’s Ratings Result (see Appendix B);

(g) the broad rights given to Mr Wong Ching by the Consulting
Agreement (under which he received no fees) and in particular the
extensive access he was granted to confidential and commercially
sensitive information about ATV and to ATV’s staff and advisors
(see paragraphs 38(a) and (c) above);

(h) the attempts of Mr James Shing to play down the actual
involvement of Mr Wong Ching in the weekly management
meetings by the amendments to the relevant minutes (see
paragraph 45 below);

(i) the absence of an effective ATV Board which had not met for a
long period of time (see paragraph 20 above); and

(1)) Mr Wong Ching’s behaviour in receiving delegations and visitors
to ATV and giving his vision on the development of ATV (see
item 12 of Appendix B), which was a role that one would
normally expect of someone in charge of ATV to assume. In the
submission to the Authority dated 23 December 2011, Mr Wong
Ching justified his doing so as an investor of ATV. While this
may be justified if it were a one-off event, it has to be considered
in the totality of evidence, particularly the extensiveness of his
participation in the management and operations of ATV.

While there may be different explanations or interpretations for Mr Wong
Ching’s interference on individual occasions, what is important is that when
the totality of the evidence is taken into consideration, the cumulative effect of
his conduct shows clearly that he has unduly interfered with the management
and operations of ATV, and in so doing exercised de facto control of ATV.
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42. Indeed, there is no serious dispute on most of this evidence. The
case of ATV and Mr Wong Ching is primarily that, as an investor, Mr Wong
Ching has a legitimate interest, if not a right, to be concerned about the
management and operations of ATV and that, as a personal consultant to Mr
James Shing, he was granted a right to access to information of ATV and a
right to participate in the management and operations of ATV so that he could
properly advise Mr James Shing pursuant to the Consulting Agreement. On
the first point, even if Mr Wong Ching has a significant financial interest in
ATV, in the light of his No-control Undertaking he would have no rights to
exercise control of ATV without the Authority’s approval. On the second
point, the Authority is not satisfied that the Consulting Agreement is a genuine
consultancy agreement; rather it appears to be a mere disguise to legitimise or
enable Mr Wong Ching to participate extensively in the management and
operations of ATV. Having regard to all circumstances, and taking into
account the cumulative effect of Mr Wong Ching’s activities, the Authority
finds, on a balance of probabilities, that Mr Wong Ching has been exercising
de facto control of ATV. Accordingly,

(@ Mr Wong Ching has breached the terms of the No-control
Undertaking under which he undertook to the Authority that he
would not be entitled to exercise de facto control of ATV; and

(b) ATV as a licensee is in breach of Condition 10.1 of the ATV
Licence for failing to comply with its Licensee’s Proposal.

THE INVESTIGATION - “FIT AND PROPER PERSON”
REQUIREMENT

(A) Question of Misleading the Authority

43. In the course of its investigation into the role of Mr Wong Ching
in the control and management of ATV, the Authority has concerns over the
“fit and proper person” status of ATV and certain officers of ATV.

(1) The Material discrepancies in the minutes of weekly management
meetings held in 2011

44, The Authority identified material discrepancies between the
Minutes Supplied by ATV and the Minutes Supplied by Interviewees relating
to the 32 weekly management meetings held between January and September
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2011. 16 of the 32 sets of Minutes Supplied by ATV were different from
those supplied by the Interviewees, with all material discrepancies relating to
Mr Wong Ching. On the other hand, no discrepancy was found between the
versions of the minutes supplied by different Interviewees.

45, Six out of those 16 sets of Minutes Supplied by ATV contained
material discrepancies in content involving deletions which have the effect of
downplaying the involvement of Mr Wong Ching in the deliberations.
Moreover, 13 sets® contained discrepancies with the name of Mr Wong Ching
deleted from the “absent with apology” column. The highlights are set out in
Appendix D.

(2) The Omission of five other sets of minutes of weekly management
meetings held in 2010

46. ATV provided to the Authority on 27 October 2011 the minutes
of 42 weekly management meetings held in 2010. On 7 November 2011, the
Authority asked ATV to confirm whether the Minutes Supplied by ATV
constituted the complete set of minutes for all weekly management meetings
held in the year of 2010. On 10 November 2011, ATV submitted that, as
those records were kept by its former in-house corporate lawyer and company
secretary, the set of meeting minutes it had supplied might not be complete.
Nevertheless, ATV confirmed that it had provided the available minutes to the
Authority.

47. Separately, the Authority has obtained from several Interviewees,
as part of the Minutes Supplied by Interviewees, copies of the minutes of five
weekly management meetings held on 27 September, 11 October, 25 October,
2 November and 7 December 2010 which were omitted from the Minutes
Supplied by ATV. The Authority noted from the content of these minutes
that Mr Wong Ching had played a particularly prominent role at all these
meetings and more so than at the other meetings which were recorded in the
Minutes Supplied by ATV. According to the Minutes Supplied by
Interviewees which related to meetings in 2010, Mr Wong Ching directed
(“fF“[—-T\ ”) or instructed (“7'=-) ATV staff at the weekly management meetings

® Three of these 13 sets of minutes also contained content discrepancies involving Mr Wong Ching’s
participation in the deliberations.
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on 11 occasions, and nine of those occurred in the five meetings for which
ATV had not provided minutes.

(3) Mr Kwong Hoi Ying as “Acting CEO of ATV”

48. There were media reports in September and October 2011 that Mr
Kwong Hoi Ying, the then Senior Vice President — Corporate Development
and External Affairs of ATV®, had been promoted to “Acting CEO” of ATV
and exercised power in such a capacity. The Authority sought clarifications
from ATV in October 2011. Mr James Shing submitted on behalf of ATV
that Mr Kwong Hoi Ying had not been given the formal title of “Acting CEO”
or “Acting Vice CEO” but that his assistance was sought on certain
management aspects from time to time. However, according to relevant
statements of certain Interviewees, they believed that Mr Kwong Hoi Ying
had been promoted to “Acting CEO” of ATV and they considered that he had
been exercising power in that capacity. Whilst Mr Kwong Hoi Ying’s job
had remained unchanged, he held himself out as “Acting CEO” in his
communications with ATV staff and externally. In addition, it is noted that
Mr Kwong Hoi Ying was referred to as “Acting CEO” in the following
scenarios —

(@) Mr Kwong Hoi Ying was a speaker in a lecture organised by City
University of Hong Kong on the topic “ATV’s New Approach to
Television Audience Measurement: Methods, Results and
Challenges”. The promotional flyer for the lecture explains that
Mr Kwong Hoi Ying “currently leads ATV in the capacity of
Acting CEO”;

(b) Mr Kwong Hoi Ying was referred to as the “Acting CEO” ({5E%£)
three times by the host Mr Ip Ka Po (# %#%) at the all staff
meeting of ATV held on 22 August 2011; and

(c) rundowns for ATV’s receptions for the Mainland guests provided
by some of the Interviewees indicated that Mr Kwong Hoi Ying
had been consistently referred to by the title “Acting CEO” (“f 3

%y” or 13 ]’_L:T:—_E‘[;I'Qﬁiy”)-

® Mr Kwong Hoi Ying retired from ATV in July 2013.
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49, The above findings raised the question as to whether the person(s)
involved should still be considered “fit and proper person” under the BO. It
Is a serious matter for a director or a principal officer of a licensee to approve
or condone the provision to the Authority of information that he knows to be
false or misleading. In particular, section 21(4)(b) of the BO provides that in
determining whether a licensee or a person exercising control over a licensee
(as a director or a principal officer) is a “fit and proper person”, account shall
be taken of “the record of the licensee or person in situations requiring trust
and candour”. A person who tries to mislead the regulator by giving false or
misleading information would generally not be considered to be a “fit and
proper person” to hold a senior management position in the regulated entity.

(B) Representations of Relevant Officers of ATV

(1) The Material discrepancies in the minutes of the weekly management
meetings held in 2011

50. Mr James Shing submitted the following —

(@) for the Minutes Supplied by ATV, Mr James Shing admitted that
they were provided to ATV’s solicitors upon his instructions;

(b) the minutes were merely summaries of the matters discussed at
the meetings, and therefore different people might have different
viewpoints on how the matters should be summarised. If he
considered that the minutes did not accurately reflect what was
discussed at the meetings, he might allow amendments to be
made for the record. If the amendments to the minutes were not
important, they need not be re-circulated to the participants of
such meetings. If amendments had been made, the prevailing™
(amended) minutes should be the version supplied to the
Authority;

(c) the Minutes Supplied by Interviewees appeared to be the same as
the minutes that would have been received by certain participants
when they were initially'* circulated. However, this did not
mean that the minutes initially circulated correctly recorded all
discussion items or were the final version of the minutes;

9 The word is underlined as per Mr James Shing’s submission to the Authority.

1 The word is underlined as per Mr James Shing’s submission to the Authority.
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the signature on the Minutes Supplied by Interviewees appeared
to be his signature. But signing on the minutes did not amount
to confirmation that all the management executives agreed on
how the matters were summarised;

regarding the identity of the person who made the amendments
and authorised the amendments, Mr James Shing explained that
the amendments were proposed by the Interviewed Director.
Upon reviewing the minutes, the Interviewed Director was of the
view that the references to Mr Wong Ching might not be entirely
correct and might lead to misunderstanding. Mr James Shing
further submitted that the Interviewed Director discussed with
him orally two to three times on the need to amend the minutes
and there were no written documents or correspondence on this.
The Interviewed Director did not set out any criteria for Mr
James Shing to make amendments;

regarding the reasons and circumstances for making such
amendments, Mr James Shing explained that according to the
Interviewed Director’s understanding, the records of the meetings
did not reflect correctly the facts that Mr Wong Ching
participated in the meetings merely as a personal consultant of Mr
James Shing and that the relevant matters also involved
responsible personnel of ATV (i.e. not only Mr Wong Ching).
Therefore singling out Mr Wong Ching in the minutes was
neither appropriate nor accurate. The Interviewed Director’s
views on this matter were considered and then accepted by Mr
James Shing;

Mr James Shing decided which sets of minutes were to be
amended and he did not conduct verification and clarification of
what Mr Wong Ching had actually said at the meetings vis-a-vis
the minutes. He did not consider it necessary to do so as he was
present at the relevant meetings. Also, Mr James Shing could
not recall the exact dates on which he amended the six sets of
minutes of 2011, but he believed that it should have taken place
before the Authority requested copies of them in August 2011;

Mr James Shing did not re-circulate the six sets of revised
minutes to the participants. Mr James Shing explained that the
amendments were made probably weeks after the relevant
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meetings were held and many of the matters discussed at such
meetings had been overtaken by events. However, Mr James
Shing claimed that it was necessary to revise these minutes so
that the records in ATV’s internal filing system were accurate
without causing any misunderstanding;

on why Mr Wong Ching was not recorded as ‘“absent with
apology” in the Minutes Supplied by ATV, Mr James Shing
explained that the expression “absent with apology” should not
apply to Mr Wong Ching in the minutes for meetings in 2011.
The person who was responsible for preparing the minutes
thought that Mr Wong Ching had been invited to attend those
meetings and therefore included Mr Wong Ching in the list of
those “absent with apology”. This was incorrect and therefore
amendments were made to the minutes by deleting the references
to Mr Wong Ching from the list of those “absent with apology”;
and

Mr James Shing pointed out that several sets of the minutes for
meetings in 2010 in the Minutes Supplied by ATV recorded Mr
Wong Ching as being “absent with apology”. The fact that no
amendments had been made to these records before submission to
the Authority showed that ATV had no intention whatsoever to
mislead the Authority. He admitted that amendments should
have been made to the 2010 minutes as in the case of the six sets
of revised minutes of 2011 because the former also included
misleading references to Mr Wong Ching. But he pointed out
that the events recorded in the 2010 minutes had become dated
and there was no urgency to revise the 2010 minutes.

Mr Kwong Hoi Ying submitted the following —

he had no idea as to why there were different versions of minutes
of ATV’s weekly management meetings. While Mr Kwong Hoi
Ying was not able to decide whether the Minutes Supplied by
Interviewees were true copies of the minutes of the meetings, he
confirmed that they were the same copies he had received from
the notes taker;

the signature on the set of Minutes Supplied by Interviewees
seemed to be that of Mr James Shing;
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(c) for the Minutes Supplied by ATV, Mr Kwong Hoi Ying had no
idea whether amendments had been made to them before their
submission to the Authority and if so, the reasons and
circumstances for making such amendments; and

(d) regarding the phrase “absent with apology” that was not recorded
in respect of Mr Wong Ching in the Minutes Supplied by ATV,
Mr Kwong Hoi Ying stated that he believed the Executive
Director invited Mr Wong Ching to attend those meetings and it
was appropriate to indicate in the minutes of those meetings, by
standard wording, that Mr Wong Ching was absent.

The Interviewed Director submitted the following at the interview
th the Authority™ —

(a) the purpose of the weekly management meetings was not to make
decisions. These meetings were largely of an operational nature
at which the senior management exchanged information on the
progress of projects already decided by ATV. ATV had internal
procedures for making operational decisions?;

(b) the minutes were mere summaries of the matters discussed at the
weekly management meetings. They were prepared for the
purposes of facilitating continual discussions at the meetings.
Mr James Shing signed on the minutes only to signify his
approval for the circulation of minutes to the participants of such
meetings. Amendments could be made after receiving
comments from the participants. If amendments had been made,
the revised minutes would not be re-circulated but only filed in
ATV’s internal filing system;

(c) the Interviewed Director verbally suggested (two to three times)
to Mr James Shing that the wording of certain minutes should be
amended and that probably took place before July 2011. The
Interviewed Director admitted that he was only in attendance at
some of the meetings and could not have known what Mr Wong
Ching had said at the meetings which he did not attend;

2 The Authority has reviewed the full transcript of the interview with the Interviewed Director, which was

13

included in ATV’s affirmation submitted to the Court, in the course of the judicial review proceedings.

The originating department is to submit the proposal and set out the necessary information in the
document. The person-in-charge of the relevant department is expected to express his/her comments or
sign-off if he/she sees appropriate. Then Mr James Shing, upon seeing the approval or sign-off of the
relevant department persons-in-charge, will confirm where necessary.
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the minutes did not reflect correctly the fact that Mr Wong Ching
participated in these meetings as a personal consultant to Mr
James Shing and might lead to misunderstanding. Since the
minutes only served to summarise the matters discussed but not
what each of the participants had said, it was not appropriate to
single out Mr Wong Ching’s remarks in the minutes. On why
“absent with apology” was not recorded in respect of Mr Wong
Ching in the minutes, the Interviewed Director explained that Mr
Wong Ching had no capacity to attend all the meetings and there
was no fixed attendance at each meeting. Therefore, it was not
necessary to indicate in the minutes that Mr Wong Ching was
absent; and

the Interviewed Director had no idea as to whether Mr James
Shing had conducted verification or clarification of what Mr
Wong Ching had actually said at the meetings. Nor did the
Interviewed Director know why no amendments were made to the
minutes of 2010 as in the case of the six sets of revised minutes of
2011, even though the 2010 minutes made reference to Mr Wong
Ching’s involvement in the daily operations of ATV. The
Interviewed Director considered that the 2010 minutes should
have been amended consequentially to ensure consistency.

(2) The Omission of five other sets of minutes of weekly management
meetings held in 2010

53.

(@)

(b)

(©)

Mr James Shing submitted the following —

the Minutes Supplied by ATV were provided to ATV’s solicitors
upon the instructions of Mr James Shing;

the records available to Mr James Shing might not be complete
due to changes in the personnel who kept the records. Since
each participant of the meetings was expected to note the
discussion conclusions on the tasks or actions he/she had to
perform without having to rely on the minutes, the absence of a
few sets of minutes from Mr James Shing’s records would not
affect ATV’s operations;

Mr James Shing was not able to advise on whether the relevant
minutes in the Minutes Supplied by Interviewees were true copies
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of the minutes of the relevant meetings, as these minutes were not
in his records. He requested the disclosure of the identity of the
“other parties” in order for him to assess the reliability of those
minutes;

Mr Kwong Hoi Ying submitted the following —

Mr Kwong Hoi Ying was still in possession of the minutes of the
five weekly management meetings which were not amongst those
provided by ATV;

the signature on the set of Minutes Supplied by Interviewees
seemed to be that of Mr James Shing; and

for the Minutes Supplied by Interviewees, Mr Kwong Hoi Ying
confirmed that they were the same as the copies he received from
the notes taker.

(3) Mr Kwong Hoi Ying as “Acting CEO of ATV”

55.

(@)

(b)

()

Mr James Shing submitted the following —

Mr Kwong Hoi Ying was never appointed as “Acting CEO” and
his title had remained Senior Vice President — Corporate
Development and External Affairs;

Mr James Shing had sought Mr Kwong Hoi Ying’s assistance to
effect coordination among Senior Vice Presidents and Vice
Presidents of ATV in the first quarter of 2011. Such assistance
was needed particularly when Mr James Shing was absent from
Hong Kong or engaged heavily in some programmes and projects
of ATV. Besides, Mr James Shing sometimes requested Mr
Kwong Hoi Ying to brief him on the matters put forward by other
senior executives and go through the agenda items at ATV’s
weekly management meetings. Having said that, the senior
executives of ATV were not instructed to report to Mr Kwong
Hoi Ying or follow his directions if such directions had not been
discussed with and approved by Mr James Shing. The final
decision making authority rested with Mr James Shing;

regarding the role of Mr Kwong Hoi Ying in assisting
management of ATV, Mr James Shing explained that the main
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purpose was to ensure that the senior executives would receive
instructions made by Mr James Shing or understand his decisions
in a timely manner when it was not convenient for Mr James
Shing to convey the instructions and decisions to each of the
relevant executives when he was outside Hong Kong. This did
not confer upon Mr Kwong Hoi Ying the power to make his own
Instructions and decisions;

as Mr Kwong Hoi Ying’s assistance in the coordination was not a
permanent or standing arrangement, there was no internal circular
or public announcement issued by ATV for such an arrangement;

regarding rundowns for ATV’s receptions for the Mainland
guests describing Mr Kwong Hoi Ying as “[RZEGEE or “f
£, Mr James Shing admitted that he had asked Mr Kwong Hoi
Ying to use the designations for the limited purposes of receiving
guests from the Mainland. Since people from the Mainland
knew the term “§#5” better than “#i=%51” and Mr Kwong Hoi
Ying’s formal title was not “5##”, Mr James Shing imagined Mr
Kwong Hoi Ying might leave a better image with the Mainland
guests if he bore the designations “{*ZFEE” or “[AE#E” in
receiving these guests. As Mr James Shing realised that these
titles, even if they were used in very restricted occasions, might
cause confusion, he has decided that the titles should never again
be used for Mr Kwong Hoi Ying;

regarding the flyer of the City University of Hong Kong lecture
introducing Mr Kwong Hoi Ying as Acting CEO, Mr James
Shing explained that since he had asked ATV’s public relations
team to use “FRIRFEFE” or “fiE#” as Mr Kwong Hoi Ying’s
designations in the rundown for receiving some guests from the
Mainland, the staff member who handled Mr Kwong Hoi Ying’s
participation in the said lecture made a mistake in expressing Mr
Kwong Hoi Ying’s title; and

regarding the general staff meeting hosted by Mr Ip Ka Po in
which Mr Kwong Hoi Ying had been referred to as Acting CEO,
Mr James Shing explained that Mr Kwong Hoi Ying attended the
meeting as Senior Vice President but not as Acting CEO. The
name tag put in front of him was clear evidence for this. As
“Acting CEO” had been used a few times as Mr Kwong Hoi
Ying’s title in receiving guests, Mr Ip Ka Po made a mistake in
introducing Mr Kwong Hoi Ying by this title at the meeting.
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Mr Kwong Hoi Ying submitted the following —

he was never appointed as Acting CEO and his title had remained
Senior Vice President — Corporate Development and External
Affairs;

he had been assigned to assist Mr James Shing in coordinating
among Senior Vice Presidents and Vice Presidents of ATV in the
first quarter of 2011. But Mr James Shing communicated
directly with such Senior Vice Presidents and Vice Presidents and
did not always require Mr Kwong Hoi Ying to coordinate;

he would coordinate and pass the Executive Director’s
instructions and directions to Senior Vice Presidents and Vice
Presidents. Senior Vice Presidents and Vice Presidents were not
requested to report to Mr Kwong Hoi Ying or take his
instructions and directions with regard to their work in ATV.
The final decision-making authority was that of the Executive
Director;

neither an internal circular nor a public announcement was issued
regarding the assignment to Mr Kwong Hoi Ying as there was no
fixed or formal pattern to the coordination that he was requested
to perform;

he was given the designation for the limited purposes of receiving
guests from the Mainland. Mr James Shing explained to Mr
Kwong Hoi Ying that people from the Mainland knew the term
“SEE” better than “#=F 51",  As Mr Kwong Hoi Ying’s formal
title was not ‘5%, Mr James Shing did not want to leave a
mistaken impression to the Mainland guests that ATV was not
sending someone senior to receive them;

he had mistakenly used the title “Acting CEO” in one piece of his
correspondence with the City University of Hong Kong in
relation to the lecture referred to above. He explained that his
former secretary may have used the title based on his
correspondence and also based on the title used in the earlier
reception of a Mainland guest in January 2011. Mr Kwong Hoi
Ying did not pay much attention to the preparation of the flyer as
he had delegated this sort of administrative matter to his former
secretary. Mr Kwong Hoi Ying did not open emails before the
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flyer was finalised and distributed, even though his former
secretary had copied him in her emails with the City University
of Hong Kong;

(g) the designations “[RzZEIFEE” or “FsEE” were not used internally.
For example, the internal memo sent by ATV’s Public Relations
department in January 2011 regarding Community Chest’s Walks
for Millions addressed Mr Kwong Hoi Ying by his title at that
time (Senior Vice President); and

(h) at the all staff meeting, the name tag on the table showed Mr
Kwong Hoi Ying’s official title to be “Senior Vice President”
instead of “Acting CEO”. Mr Ip Ka Po had made a slip of the
tongue when he referred to Mr Kwong Hoi Ying by the title
Acting CEO at the meeting. As explained above, the
designation “Acting CEO” was given to Mr Kwong Hoi Ying for
a very limited purpose of receiving the Mainland guests.

(C) The Authority’s Assessment on “Fit and Proper Person”
Requirement

57. The Authority noted with serious concern the inconsistencies and
discrepancies found in the information and/or documents provided by the
licensee (ATV), its Executive Director (Mr James Shing) and its principal
officer (Mr Kwong Hoi Ying) and that Mr Wong Ching had been allowed to
play a prominent role in the day-to-day management and operations of ATV.
These findings raise issues as to —

(@) whether Messrs James Shing and Kwong Hoi Ying had properly
performed their roles in the management of a licensed
broadcaster or had allowed a third party who had not been
assessed for “fitness and properness” to unduly interfere with the
management and operations of ATV;

(b) whether any false or misleading information and/or documents
had been provided to the Authority by Messrs James Shing or
Kwong Hoi Ying or both of them (as the case may require) in the
course of the investigation;

(c) if the answer to (a) and/or (b) is yes, whether the person who was
involved should still be considered to be a “fit and proper person”
in accordance with section 21 of the BO; and
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(d) if a director or a principal officer of ATV is determined by the
Authority not to be a “fit and proper person” under section 21,
whether ATV itself should also be regarded as not a “fit and
proper person” under section 21.

(1) “Fit and proper person” status of Mr James Shing

His role in the management of ATV

58. Mr James Shing became a director of ATV on 4 March 2010 and
an employee of ATV with effect from 1 November 2010 (according to his
letter of appointment issued by ATV on 30 November 2010). Thus, he owed
duties to ATV both as an employee and a director.

59. The Authority has found that Mr James Shing had granted
Mr Wong Ching virtually unrestricted access to ATV, its management
meetings and information about its business, including confidential and
commercially sensitive information, without first obtaining the approval of the
ATV Board. The extent of Mr Wong Ching’s participation and right of
access to documents have gone far beyond what one may reasonably expect of
a personal consultant. At its meeting on 26 March 2012, the ATV Board
sought to approve Mr James Shing’s actions; but this retrospective approval
could not alter the factual findings of what happened at ATV in 2010 and 2011.
Mr James Shing had been instrumental in permitting Mr Wong Ching, a
non-director, to have access to important and confidential information relating
to the business of ATV which may not be available to other directors, and the
extent of Mr Wong Ching’s participation shows clearly that he has unduly
interfered with the management and operations of ATV, and in so doing
exercised de facto control of ATV.

60. The entry by Mr James Shing into the Consulting Agreement and
the practical operation of this arrangement (involving Mr Wong Ching’s
attendance and issue of various directions at the weekly management meetings)
raises at least the following serious concerns as to whether he is a “fit and
proper person” to be exercising control of ATV in accordance with section 21
of the BO —

(@) when an individual is assessed to be “fit and proper” to be
exercising control of a television programme service licensee, the
implicit assumption is that he will not allow a third party who has
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not been assessed for “fitness and properness” to unduly interfere
with the management and operations of a licensee; and

(b) he has shown disregard for his duty of confidentiality which he
owes to ATV and his duty to act in its best interest.

61. The Authority is not suggesting that there is anything wrong in Mr
James Shing properly delegating work to his subordinates or seeking their
recommendations on important issues affecting ATV, or in seeking specialist
advice where appropriate. However, it is a matter of extent. What is
improper is for Mr James Shing to allow Mr Wong Ching, who has no
executive or managerial position of any kind within ATV and who, as Mr
James Shing is fully aware of, is not permitted to exercise de facto control of
ATV under the No-control Undertaking which also constituted part of the
Licensees’ Proposal, to have extensive access to information and staff and to
unduly interfere with the management and operations, and in so doing exercise
de facto control, of ATV.

Provision of misleading information

62. The Authority considers that there is strong evidence suggesting
that Mr James Shing misled the Authority by providing the Authority
“corrected” versions of the minutes of certain weekly management meetings
held in 2011. The factors taken into account by the Authority in coming to
this view include —

(a) all material discrepancies identified in the 16 sets of Minutes
Supplied by ATV were related to Mr Wong Ching. Since Mr
James Shing was fully aware that such minutes would be
considered by the Authority in its investigation of the role played
by Mr Wong Ching in the control and management of ATV, there
Is strong reason to suggest that Mr James Shing may have tried to
hide from the Authority the true nature and extent of Mr Wong
Ching’s role and participation in ATV;

(b) Mr James Shing admitted that the set of minutes obtained by the
Authority from the Interviewees bore signatures that appeared to
be his. In his submission to the Authority in December 2011, Mr
James Shing indicated that he signed on the last versions of the
minutes in order to signify that they were the last versions. His
signature on the relevant minutes containing references to the
participation of Mr Wong Ching should therefore indicate his
approval and agreement to their content including such references;
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(c) Mr James Shing admitted that the six sets of minutes for the
weekly management meetings held on 31 January, 28 February,
14 March, 26 April, 3 and 24 May 2011 amongst the Minutes
Supplied by Interviewees were the same as those that would have
been received by certain participants (in the relevant meetings) by
circulation. Mr James Shing explained that after the six sets of
minutes were initially™* circulated, he had made amendments to
those minutes at the suggestion of the Interviewed Director for the
reason that those minutes might not be entirely correct and might
lead to misunderstanding. If the minutes were inaccurate, Mr
James Shing could have amended their wording to make the
correction. However, Mr James Shing chose to simply delete all
references related to Mr Wong Ching from those minutes;

(d) contrary to what Mr James Shing and the Interviewed Director
have submitted, there is clear evidence from the records of ATV’s
weekly management meetings that major decisions in respect of
the day-to-day management and operations of the company were
made at such meetings. Also, the records show that many of the
matters discussed at these meetings had not yet been decided by
ATV and the subject officers of ATV took the opportunity to
obtain instruction and advice in respect of ATV’s operations,
including programming plans, management issues, business
development, sales matters and external relations, at the meetings;

(e) the instructions and remarks made by many participants including
Mr James Shing, Mr Kwong Hoi Ying and Ms Nancy Hu (the
former CEQO) were clearly recorded at the relevant meetings.
The Interviewed Director’s claim that singling out Mr Wong
Ching in the minutes is not consistent with the normal practice is
not credible;

() Mr James Shing has made conflicting representations to the
Authority about the purpose of amending the minutes. On the
one hand, he stated that there was a need to amend the 2011
minutes to reflect what actually happened at the meetings and to
make sure the records in the internal filing system were accurate
without causing any misunderstanding. On the other hand, he
stated that the minutes of weekly management meetings were not
important records and the minutes were amended probably weeks

 The word is underlined as per Mr James Shing’s submission to the Authority.
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after the relevant weekly management meetings had taken place.
He did not re-circulate the six sets of revised minutes to the
participants. This being the case, ATV would not be able to
clarify the alleged misunderstanding with the participants. This
IS against the normal practice that one would have expected from
a company for maintaining its internal records;

(g) there is clear evidence from the records of certain meetings held
in 2010 that Mr Wong Ching participated in the day-to-day
management and operations of ATV. The fact that no
amendments had been made to these records and the explanation
given by Mr James Shing (i.e. the events concerned had become
dated and there was no urgency to revise them) is contradictory to
his claim that it was necessary for ATV to revise the 2011 minutes
so that the records in the internal filing system were accurate
without causing any misunderstanding; and

(h) despite having amended the minutes, Mr James Shing was unable
to recall when the amendments were made but merely asserted
that they were made prior to the Authority’s request for records.

63. In the light of the above, the Authority does not find the
explanation of Mr James Shing for ‘“correcting” the minutes credible or
convincing. The Authority considers, on a balance of probabilities, that Mr
James Shing had either made the amendments, or allowed amendments to be
made to the minutes of the relevant weekly management meetings held in 2011
to conceal the true nature and extent of Mr Wong Ching’s participation at
those meetings. Mr James Shing may have wished the Authority, when it
was investigating Mr Wong Ching’s involvement, to see only the “corrected”
versions of the minutes which concealed the true extent of Mr Wong Ching’s
involvement in the meetings. As a director of ATV at the time, Mr James
Shing should know about the terms of the No-control Undertaking and that, if
Mr Wong Ching became involved in the control and management of ATV, his
conduct would potentially result in a breach of the licence condition by ATV
with serious consequences for ATV.

64. In respect of ATV’s failure to submit the minutes of five weekly
management meetings held in 2010 where Mr Wong Ching had given a series
of instructions to staff, there is strong reason to suggest that Mr James Shing
may have withheld the minutes in an attempt to conceal the nature and extent
of Mr Wong Ching’s involvement at those meetings. It is no coincidence that
all these sets of minutes contained records of extensive involvement of Mr
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Wong Ching. It is rather convenient that ATV has lost precisely these sets of
minutes as a result of personnel change when it could easily have obtained
copies from Mr Kwong Hoi Ying. At the very least, as the Executive
Director, he must be held responsible for failing to use his best endeavours to
ensure the accuracy and completeness of the information furnished to the
Authority.

65. In view of the above, the Authority finds that Mr James Shing is
no longer a “fit and proper person” for the purpose of section 21 of the
BO.

(2) “Fitand proper person” status of Mr Kwong Hoi Ying

His use of the title “Acting CEO”

66. In respect of the use of the title “Acting CEO”, Mr Kwong Hoi
Ying submitted that he was not given the formal title of “Acting CEO”
although he had been assigned by Mr James Shing to assist in certain
management aspects. He explained that the title of “Acting CEO” had been
used by him for the purpose of receiving the Mainland visitors. He also
explained that both the ATV staff who handled his participation at the lecture
organised by the City University of Hong Kong and Mr Ip Ka Po made a
mistake due to the confusion arising from his use of that title in receiving the
Mainland visitors. The Authority doubts the explanations for the following
reasons —

(a) according to information supplied by relevant Interviewees, Mr
Kwong Hoi Ying had been using the title “Acting CEO” of ATV
in such a way that it gave ATV staff the impression that he had
been promoted to this position. He also acted as if he held that
position;

(b) Mr Kwong Hoi Ying admitted that he had allowed himself to be
described as “Acting CEO” in his communications with visitors
from the Mainland and to an audience attending a seminar on the
business of ATV at a local university. He also used the title in
correspondence with the particular university. There is evidence
that the use of the “false” title of “Acting CEO” may have caused
confusion to staff of ATV, to visitors from the Mainland and to
the audience at a university function about the business of ATV,
and most probably also to others who have had dealings with
ATV,
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(c) Mr Kwong Hoi Ying submitted that at the all staff meeting, the
name tag showing his official title was “Senior Vice President”
but not “Acting CEO” and that Mr Ip Ka Po had only made a slip
of the tongue when he referred to Mr Kwong Hoi Ying as “Acting
CEO”. Even if this were true, he failed to explain why he had
not taken immediate steps to correct any misunderstanding about
his position; and

(d) whilst Mr Kwong Hoi Ying was not a director of ATV, he was
nevertheless a nominated, and approved “principal officer” which
means that he was performing managerial functions at a senior
level in the broadcaster and was reporting either directly or
indirectly to the ATV Board. Given his seniority, he should
have known that it was wrong to allow himself to be held out as
“Acting CEO”.

67. Given that Mr Kwong Hoi Ying held one of the most senior
positions in ATV at the material times, Mr Kwong Hoi Ying’s behaviour in
allowing himself to be described as “Acting CEO” and his failure to be candid
in his responses to questions from the regulator raise concerns on whether he is
“fit and proper” to remain a “principal officer” of a licensed broadcaster.

68. On the other hand, the Authority notes that Mr Kwong Hoi Ying’s
behaviour took place in a highly unusual corporate structure: the ATV Board
had ceased to function and was effectively defunct. It had apparently
delegated its executive responsibilities to Mr James Shing who in turn had
allowed an outsider, Mr Wong Ching, with no position in the company, to
unduly interfere with its day-to-day management and operations, and in so
doing exercise de facto control, of ATV. The corporate governance of ATV
had clearly been very poor and there was scope for misunderstanding as to the
roles that senior executives were fulfilling. The indications are that Mr James
Shing asked Mr Kwong Hoi Ying to convey his messages and coordinate
matters among ATV senior executives when he was out of Hong Kong but
both of them denied that Mr Kwong Hoi Ying was ever given real executive
power to give directions and instructions by exercising his own discretion
when Mr James Shing was absent. While the Authority had doubts about the
truthfulness of the explanation given by Mr Kwong Hoi Ying, on the materials
available, the Authority is unable to infer from the answers given to the
Authority that Mr Kwong Hoi Ying had misled the Authority in its
investigation.
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His role in the management of ATV

69. Based on the evidence and information available, the Authority
considers that Mr Kwong Hoi Ying should have been fully aware of the role
played by Mr Wong Ching in the management and operations of ATV.
Specifically, Mr Kwong Hoi Ying had been acting in collaboration with Mr
James Shing in permitting Mr Wong Ching, who has no position of any kind
within ATV, to unduly interfere with the day-to-day management and
operations, and in so doing exercise de facto control, of ATV. Nevertheless,
in view of the highly unusual corporate environment of ATV, the Authority
could not discount the possibility that Mr Kwong Hoi Ying could have been
constrained by his position as a subordinate of Mr James Shing and an
employee of ATV when performing his role in the management of ATV and in
his deliberations with the Authority. While the Authority has doubts over the
explanations given by Mr Kwong Hoi Ying, the Authority is unable to infer
from the answers given to the Authority that Mr Kwong Hoi Ying had failed to
properly perform his role in the management of ATV and had misled the
Authority in its investigation.

His role in the misreporting of news on the death of a former National Leader
incident

70. In assessing whether Mr Kwong Hoi Ying should be considered a
“fit and proper person”, the Authority has revisited his role in the misreporting
of news on the death of a former National Leader (Mr Jiang Zemin). In its
Investigation report for that case, the Authority made the following finding —

“Shortly after 6 pm (on 6 July 2011), i.e. during the broadcast of
“6:00 News”, Mr Kwong Hoi Ying, Senior Vice President
(Corporate Development and External Affairs) of ATV called Ms
Tammy Tam Wai-yi (#74537), Vice President (News and Public
Affairs) of ATV by phone and prompted her to report the news on
Jiang’s death. During the phone conversation, Mr Kwong told
Ms Tam that he had received reliable information about the death
of Mr Jiang and requested Ms Tam to report the news in the “6:00
News” as soon as possible; Mr Kwong assured Ms Tam that
he/ATV would shoulder the responsibility of reporting the news
and told her not to worry about reporting the death news.”

In his representations to the Authority for that investigation, Mr Kwong Hoi
Ying admitted that he had spoken with Ms Tam Wai Yi but denied having
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prompted her to report the death news. The Authority found, on a balance of
probabilities, the representations made by other parties more credible and
rejected Mr Kwong Hoi Ying’s version of how the events unfolded.
However, there was insufficient evidence to support a finding that Mr Kwong
Hoi Ying had misled the Authority.

71. The Authority also made the following observation in its
investigation report for the misreporting incident —

“ATV had also made conflicting representations to the Authority
about the sources of the story —

()

(b)

(©)

in its letters of 24 August and 22 September 2011 signed by
Mr Kwong, ATV stated that its news team had relied on an
outside source which it believed to be reliable at the
material time;

in its letter of 25 October 2011, ATV stated that its “news
team must have relied on one or more sources” but then
made the contradictory statement at the end of the letter that
the author, Mr Kwong, is “not in a position to tell whether
our news team had relied on one or multiple sources for the
News”;

in its letter of 7 November 2011, ATV stated that it had
asked Mr Leung Ka Wing (%49, Ms Tammy Tam and
other members of the news team before responding to the
Authority but they refused to disclose details of the outside
sources they had checked due to ethical norms of journalism.
This was again different from the representations in ATV’s
earlier letters of 24 August, 22 September and 25 October
2011.

Given the conflicting representations made by ATV, the Authority
has serious doubt as to whether ATV management had checked
with relevant parties in ATV before it submitted representations to
the Authority. Further information obtained by the Authority
indicated that ATV had not conducted any enquiry nor even
discussed the incident with Mr Leung Ka Wing or Ms Tammy Tam
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after 7 July before making representations to the Authority. In
this connection, the Authority considers ATV’s approach in its
representations to the BA totally irresponsible. ”

While the criticism was targeted at the ATV management, Mr Kwong Hoi
Ying was clearly closely involved in the handling of ATV’s representations to
the Authority in that case. The findings in that investigation indicate that Mr
Kwong Hoi Ying had failed to exercise due diligence to ensure the accuracy of
ATV’s representations to the Authority. Nonetheless, there was no direct
evidence that Mr Kwong Hoi Ying had provided false or misleading
information to the Authority.

72. In view of the above, the Authority is unable to reach the
conclusion that Mr Kwong Hoi Ying as a then principal officer of ATV
was not a “fit and proper person”.

(3) “Fitand proper person” status of Mr Wong Ching

73. The Authority regrets that Mr Wong Ching has flouted the
No-control Undertaking he made in October 2010 which stated that, following
completion of ATV’s shareholding change, he would not be “entitled to
exercise de facto control of ATV”. Since the Authority considers that Mr
Wong Ching is in breach of the terms of the No-control Undertaking, it would
be justified to further find that Mr Wong Ching would not have met the
criteria for a “fit and proper person” for the purposes of section 21 of the
BO if an assessment were to be made. The Authority could take this into
account if Mr Wong Ching were to apply to be a voting controller, director or
principal officer of a television programme service licensee in the future.

(4) “Fitand proper person” status of ATV as licensee

74, ATV is required under Condition 12 of its Licence to ensure that
its officers, employees and associates would not act or permit any
contravention of the BO, including the “fit and proper person” requirement.
Therefore, potentially, breaches on the part of its officers and employees may
be attributed to ATV if there is evidence, for example, that there was an
inadequate culture of supervision within ATV which led to wrongful
behaviour or if directors know or “turn a blind eye” to the provision of false or
misleading information to the Authority, potentially making it liable for a
breach of the statutory requirement.
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75. Furthermore, licensees are expected to adopt appropriate
standards of corporate governance and demonstrate that the board of directors
and management team are exercising effective control. However, despite the
Authority’s repeated advice to ATV to adopt appropriate standards of
corporate governance, it is regrettable that the ATV Board has failed to
discharge its duty in the management of ATV and as a consequence the
irregularities described in this report were allowed to occur. In the course of
the investigation, the Authority noted that the appointment of Mr James Shing
as the Executive Director was approved by the ATV Board at its meeting on
23 March 2010, but this could not be confirmed by the minutes of that meeting.
The terms of appointment for Mr James Shing were not recorded in the
minutes of that ATV Board meeting; despite this, Mr James Shing signed off
the appointment letter for himself. Between 27 November 2010 and 3
October 2011, ATV did not convene any Board meetings. The lack of
oversight from the ATV Board allowed Mr James Shing to exercise his
so-called “implied authority” to engage a personal consultant whose rights are
far beyond that would normally be expected of a personal consultant. The
retrospective ratification of the Consulting Agreement and the conduct of Mr
James Shing, by a resolution passed at the ATV Board meeting on 26 March
2012, does not address any of the key concerns expressed in this report,
namely, whether Mr Wong Ching and ATV have breached their undertakings
to the Authority and whether ATV has failed the “fit and proper person” test.
The ATV Board appears defunct.

76. The Authority has been provided with copies of correspondence
exchanged between the solicitors for ATV and the solicitors for those ATV
directors who had voted against the resolutions which were passed at the ATV
Board Meeting on 26 March 2012. These documents reveal that there are
deep divisions within the ATV Board which are preventing it from functioning
effectively. Those directors who voted against the resolutions complained
that they have not been able to obtain information and documents relating to
ATV, including those concerning its day-to-day management and operations
and the issues the Authority is investigating, the lack of Board meetings, and
their exclusion from the management and operations of ATV. Without
deciding on the disputes, their existence reveals serious problems of
governance in ATV. This lack of effective corporate governance within ATV
Is further evidenced by the assertion of Mr James Shing that he was the only
person who was authorised to handle day-to-day management and operations
of ATV and it would be unrealistic to expect any other person to do so (see
paragraph 20 above). This should not be the situation if proper governance is
in place.
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77, Despite the Authority’s concerns over the poor corporate
governance in ATV, ATV as a licensee has been delivering broadcasting
services in line with the scope of its licence and has largely complied with its
financial and other programming commitments. Conscious of the
requirement to meet a high threshold commensurate with any adverse finding
on the fitness and properness of a licensee, the Authority considers that ATV
should not be adjudged as failing or ceasing to be a “fit and proper person” to
hold the Licence on the basis of the evidence collected for this investigation up
to June 2012 as well as the findings on matters being investigated in the
present investigation (see paragraph 9 above).

78. However, the Authority believes that the divisions within ATV
clearly demand prompt and effective steps to be taken to address the problems
created by the lack of effective corporate governance in ATV. The Authority
considers it necessary for ATV to submit a proposal to the Authority setting
out in detail the steps that ATV must take to improve its corporate governance
standards to a level which is expected of a licensee. ATV is required to
submit the proposal to the Authority within three months from the service of
the final investigation report upon ATV. Thereafter, ATV should submit
annual progress reports to demonstrate the effective implementation of the
Improvement measures recommended in this proposal. The Authority will
take into account the progress made by ATV to improve its corporate
governance in considering whether ATV should continue to be regarded as a
“fit and proper person” to hold its Licence.

THE AUTHORITY’S DECISION

79. Having considered all information collected in the course of the
investigation, the Authority has decided to —

(@) impose a financial penalty of $1,000,000 on ATV for breaching
the relevant requirements as set out in paragraph 42 above. In
imposing the maximum financial penalty, the Authority has taken
into account the nature and gravity of the matters identified in this
report, the strong public interest in ensuring the licensee’s
compliance with all regulatory requirements and the absence of
effective governance within ATV. ATV has been given an
opportunity to comment on the proposed financial penalty, and it
has not made any representations in this regard within the
deadline set by the Authority;
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issue a direction under section 24 of the BO that ATV shall

require Mr James Shing to cease acting as a person exercising
control (including directorship) of ATV, within seven days from
the service of the final investigation report upon ATV, on the
ground that Mr James Shing has been determined by the Authority
to be no longer a “fit and proper person” within section 21(1) of
the BO; and

(©)

issue a direction under section 24 of the BO requiring ATV to —

(i) ensure that Mr Wong Ching will refrain from exercising

de facto control of ATV;

(if) take immediate rectification action to ensure that the

management of ATV shall not be performed by any
persons other than the directors and principal officers of
ATV and persons duly authorised by ATV; and

(iii) submit to the Authority for its approval, within three

months from the service of the final investigation report
upon ATV, a proposal setting out in detail the steps that
ATV should take to improve its corporate governance
standards to a level which is expected of a licensee.
Thereafter, ATV shall submit annual progress reports, the
first to be submitted one year after the service of the final
investigation report, setting out the progress that it has
made to improve its corporate governance, until the
Authority is satisfied that the proposed improvement
measures have been fully and effectively implemented
and ATV is operating according to appropriate standards
of corporate governance.

Communications Authority

August 2013
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Appendix C

Mr Wong Ching’s involvement
in the day-to-day management and operations of ATV

Examples of discrepancies between the versions supplied by
James Shing/Kwong Hoi Ying/Wong Ching and
Several Interviewees

Incident / Versions supplied by Messrs Versions supplied by several
Occasion James Shing/ Interviewees
Kwong Hoi Ying / Wong Ching
Production of | ¢ Mr Wong Ching proposed the | ¢ Mr Wong Ching proposed to
HK Loving Heart launch of “ATV HK Loving produce a series of programmes
Series (@sgﬁﬁﬁ}) Hearts Campaign”. Mr James “Hong Kong Loving Hearts”. Mr
Shing requested Mr Wong Wong Ching chaired a meeting
Ching to invite reputable with related units and asked the

persons to be members of the
jury. Mr James Shing also
accepted Mr Wong Ching’s
proposal to have the public
affairs divisions of ATV’s news
and public affairs divisions of
ATV’s news and public affairs
department produced the series.

news department to produce the

series.  In the production of the
series, Mr Wong had given
frequent direct and decisive

instructions  to  the
department (including the list of
interviewees featured in the
series).

news

Mr Wong Ching gave frequent
instructions on the list of
interviewees and the production
arrangements. He also gave
suggestions and instructions on the
list of nominees for the campaign.

The production of “Hong Kong
Loving Hearts” was proposed by
Mr Wong Ching. In view of the
limited resources of ATV, Mr
Wong Ching requested the news
department to  support the
production of the programme. Mr




Incident /
Occasion

Versions supplied by Messrs
James Shing/
Kwong Hoi Ying / Wong Ching

Versions supplied by several
Interviewees

Wong had even requested to
schedule the programme at the
best timeslot during prime time.
Despite the objection of the
subject officer, Mr Wong insisted
on scheduling the programme at
8:30 p.m.

Production of
Corporate
Excellence (#-3&
Byl and
Home Sweet
Home (gi= B1g)

e Mr James Shing invited Mr
Wong Ching to provide some
suggestions on  operational
aspects of the programmes.
Nevertheless, the final decisions
were made by Mr James Shing
or by the relevant senior
executives and therefore Mr

Wong’s  suggestions  were
neither instructions nor
directions.

Mr  Wong Ching proposed
production of the programmes

“Corporate  Excellence”  and
“Home Sweet Home” and had
asked ATV staff to make

arrangement for the scheduling of
the programmes. Mr Wong had
even marked on the programme
schedule that no changes to the
scheduling of these programmes
could be made unless with his
approval.

Press Conference
on CSM’s Rating
Result

e Mr James Shing invited Wong
Ching to his discussion with
ATV senior management on
rating result. Mr James Shing
and other staff of ATV decided
to convene a press conference
to show ATV’s dissatisfaction
and doubt on CSM’s rating
result. The arrangement of the
press conference was also
decided upon Mr James Shing
and his colleagues in ATV.

At a meeting in April 2011, Mr
Wong Ching requested the news
department to cooperate with the
making
arrangements for holding a press
conference to announce ATV’s
position in respect of TV ratings.
The arrangements of the press
conference were directed by Mr
Wong Ching. He had also
arranged an ATV executive to host
and speak at the press conference.

management in
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Material discrepancies in the Content of the Minutes Supplied by
ATV and the Minutes Supplied by Interviewees
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Dates of ATV’s

Minutes Supplied by ATV
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® \Wong Ching not among the names
listed in the minutes as absent with

apologies (F=%ir)

® Wong Ching among the names listed

in the minutes as absent with

apologies (F=%ix)
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