Notice of the Decision of the Communications Authority on
Revocation of the Type B Other Licensable
Television Programme Service Licence of NXTV Asia, Limited
pursuant to Section 32(4)(a) of the Broadcasting Ordinance
(Cap. 562)

The Communications Authority (“CA”) has reachedirsal
decision pursuant to section 32(4)(a) of the Braating Ordinance
(“BO”) to revoke the Type B other licensable televisiprogramme
service (OLTVPS’) licence (‘the Licence”) of NXTV Asia, Limited
(“NXTV").

2. The grounds upon which and the reasons why tbente
was revoked are set out below —

NXTV’s Non-payment of Financial Penalty

Relevant Satutory Provisions and Licence Conditions

(@) Sections 21(2) and 39(1) of the BO stipulate th&T™ shall, on
or before the 1st of April of each year, provide tte CA
information in the specified form to enable the t©Aestablish and
verify whether NXTV or a person exercising conttbNXTV is a
fit and proper person, and submit to the CA a retur the
specified form showing the names and places ofleese of the
directors and principal officers of NXTV and indicey whether
or not those directors and principal officers aethe time being
ordinarily resident in Hong Kong and have beenesident for at
least one continuous period of not less than sepgars (the
“Annual Returns’).

(b) Condition 9.2 of the Licence provides that NX$hall submit to
the CA a certificate made by the auditor of NXTVaostatutory
declaration made by a director, a company secretaayprincipal
officer of NXTV stating the names, addresses anchber of
hotels containing one or more hotel rooms to wlislservice is
provided as at each anniversary date of the comenesat date
of the Licence (the AC or SD”) within 30 days of each such
anniversary.



(d)

(€)

Under section 24(1) of the BO, the CA may issuedions in
writing to a licensee requiring it to take suchi@ttas the CA
considers necessary in order for the licensee mgpbowith any
requirement under a prescribed Ordinance, any de@ondition

or any provision in a Code of Practice applicabblett Section
23(2)(c) of the BQprovides that a licensee shall comply with any
directions, orders, or determinations, under the BRich are
applicable to it.

Sections 28(1) and 28(2) of the BO provide that@#emay, by
notice in writing served on a licensee, requirelitensee to pay a
specified financial penalty if it is satisfied th#te licensee
contravened, among others, a licence conditiongcuirement
under the BO, or a direction, order or determimatioder the BO
which is applicable to that licensee. Section 28&Bthe BO
provides that the CA shall not impose a financehgdty unless it
has given the licensee a reasonable opportunitymeke
representations to it in relation to the mattersegpect of which a
financial penalty is proposed to be imposed. $a@0b(4) of the
BO provides that a licensee shall pay the financiahafig
iImposed by a notice under section 28(1) servedt avithin 30
days after the date on which the notice is served.

Section 32(4)(a)(ii) of the BO provides that the @Ay revoke a
licence for failure by the licensee to pay any ficial penalty
within 60 days beginning on the date the paymertuis under
section 29(4) of the BO.

Relevant Facts and Circumstances

(f)

NXTV failed to submit the Annual Returns for theayeof 2013
and the AC or SD for the licence year 2013/2014heystipulated
deadlines. On 1 April 2014, the CA determined tNXTV’s

failure to submit the above returns constitutedesmth of sections
21(2) and 39(1) of the BO and Condition 9.2 of theence and
decided, among others, to exercise its power uséetion 24(1)
of the BO by issuing a direction to NXTV requiriftgto, among



others, submit the outstanding Annual Returns ardAC or SD
by 1 May 2014 (“Direction”).

(9) Up to the date hereof, NXTV failed to submit thendyal Returns
for the year of 2013 and the AC or SD for the loenyear
2013/2014 as required under the Direction. NXTSbdhiled to
submit the Annual Returns for the year of 2014 #wedAC or SD
for the licence year 2014/2015 by the stipulateatitiees.

(h) On 2 September 2014, the CA, having invited repriasiens
from NXTV on 31 July 2014under section 28(6) of the BO,
determined that NXTV’s failure to comply with thaer8ction and
to submit the Annual Returns for the year of 20t4d the AC or
SD for the licence year 2014/2015 constituted adreof section
23(2)(c) of theBO, and a further breach of sections 21(2) and
39(1) of theBO and Condition 9.2 of the Licence. The CA
decided to, among others, exercise its power uséetion 28(1)
of the BO by imposing on NXTV a financial penaltythe sum of
$100,000 (theFinancial Penalty”), for NXTV’s non-compliance
with the Direction and failure to submit the AnnlRéturns for
the year of 2014 and the AC or SD for the liceneary2014/2015.
On 2 September 2014, the CA issued a notice ahtpesition of
financial penalty to NXTV demanding payment of tiveancial
penalty(the “Notice”).

) Despite the service of the Notice on NXTV and tepeated
demands issued on the CA’s behalf, the FinanciahBedue and
outstanding from NXTV remained unpaid up to theeda¢reof.
Prima facie, NXTV was in breach of section 29(4)toé BO.
Given that60 days had elapsed since the due date for payshent
the Financial Penalty, grounds for revocation ungection
32(4)(a)(ii) of the BO were satisfied.

! NXTV did not respond to the CA's invitation formesentations.



NXTV’'s Non-payment of Variable Fee

Relevant Satutory Provisions and Licence Conditions

() Section 13 of Schedule 4 to the BO provides thatemsee shall
pay annually to the CA a prescribed licence fee sunch other
fees as may be prescribed. Condition 7.1 of theenge
provides that NXTV shall pay to the CA every yearidg the
period of validity such licence fee in advance aaynbe
prescribed from time to time by regulation madearngkction 42
of the BO and section 13 of Schedule 4 to the BO.

(K) Section 3(b)(ii) of Schedule 4 to the Broadcastinigence Fees)
Regulation (Cap. 562A) (the Bfoadcasting Regulation”)
provides that the subsequent annual licence feaippayor a Type
B OLTVPS licence includes a variable fee calculated
multiplying HK$5,400 with the number of hotels tchieh the
OLTVPS is provided (if any) on each anniversaryhe effective
date of the licence. Section 5(2)(b) of Scheduleo4the
Broadcasting Regulation further requires that tlaeiable fee
provided in section 3(b)(ii) of Schedule 4 to theo&lcasting
Regulation shall be payable not later than 60 daysr each
anniversary of the effective date of the licence.

() Section 32(4)(a)(i) of the BO provides that the @Ay revoke a
licence for failure by the licensee to pay anynrice fee within 60
days beginning on the date the payment is due.

Relevant Facts and Circumstances
(m)  On the basis of the list of hotels in Hong Kongaoich NXTV

provided Type B OLTVPS as at 20 April 2012 as dexdaby
NXTV in the AC or SD dated 13 May 2032and pursuant to

2 Since NXTV did not provide the AC or SD for theladation of the variable fee payable for the
licence year 2014/2015, the Office of the Commuiices Authority (“OFCA”) was unable to
confirm the final amount of variable fee payabl&XTV also did not provide the AC or SD for the
licence year 2013/2014 and so OFCA provisionallgnaieded a payment of $21,600 for the licence
year 2014/2015 which was estimated on the badiseofiumber of hotels as set out in the last AC or
SD submitted by NXTV, being the SD dated 13 May28Libmitted by NXTV for the licence year
2012/2013.



(n)

sections 3(b)(i)) and 5(2)(b) of Schedule 4 to Br@adcasting
Regulation, NXTV was liable to pay a variable fddHiK$21,600
(“Variable Fee”) to the CA by 19 June 2014 (i.e. 60 days after
the 9" anniversary of the effective date of the Licence).

Despite the repeated demands and reminders issudtedCA’s

behalf, the Variable Fee due and outstanding frodTW to the

CA remained unpaid up to the date hereof. PrincgefadNXTV

was in breach of (i) section 13 of Schedule 4 te BO; (ii)

sections 3(b)(i)) and 5(2)(b) of Schedule 4 to Br@adcasting
Regulation; and (iii) Condition 7.1 of the LicenceGiven that 60
days had elapsed since the date that the Variaddewas due
under section 5(2)(b) of Schedule 4 to the Broaduas
Regulation, grounds for revocation under sectiof@%a)(i) of the

BO were satisfied.

Inquiry by the CA

(0)

(P)

As a result of NXTV’s failure to pay the FinaalcPenalty and
Variable Fee within 60 days of their respective dages, the CA
was satisfied that there might be cause to revbkeLlicence
under section 32(4)(a) of the BO. On 13 March 2Gh& CA
served on NXTV a notice in writing pursuant to s&att33(2)(a)
of the BO stating that the revocation of the Liemweas under
consideration by the CA and the grounds upon whiulh reasons
why the revocation of the Licence was being consdle NXTV
was invited to make representations regarding thmpgsed
revocation of the Licence to the CA on or beforeAiSil 2015.
NXTV did not respond to the CA’s invitation for mgsentations.

On 15 June 2015, the CA served on NXTV a dnatice of the
CA’s decision regarding the revocation of the Limen NXTV
was invited to make representations on the drdft@do the CA
on or before 29 June 2015. NXTV did not respontheo CA’s
invitation for representations.



3. Taking into account the severity, nature andatiom of
NXTV’s breaches, the CA reached a final decisiorB6nJune 2015 that
NXTV’s licence should be revoked pursuant to sect®2(4)(a) of the

BO. Pursuant to section 32(7)(a) of the BO, theocation took effect
on 31 July 2015.

1 August 2015
Communications Authority



