FINAL DECISION OF THE
COMMUNICATIONS AUTHORITY

ALLEGED MISLEADING OR DECEPTIVE REPRESENTATIONS
BY SMARTONE MOBILE COMMUNICATIONS LIMITED
IN RELATION TO ITS NETWORK COMPARISON TESTS

Licensee Concerned: |[SmarTone Mobile Communications Limited
(“SmarTone”)

Issue: The website presentation and claims made by
SmarTone in relation to its network comparison tests
were alleged to be misleading or deceptive

Relevant Instruments: |Section 7M of the Telecommunications Ordinance
(“TO”) (Cap. 106)

Decision: Breach of section 7M of the TO
Sanction: Financial penalty
Case Reference: TM/2/74-12

THE COMPLAINT

On 26 November 2012, the Office of the Communications
Authority (“OFCA”) received a complaint from an industry member, alleging
that various representations made by SmarTone on a dedicated webpage of its



company website (the “Webpage”) * from July 2012 in relation to the network
comparison tests between its 3G network and other 3G and 4G networks in
Hong Kong were misleading or deceptive in breach of section 7M of the TO.
The complainant provided supplementary information to OFCA vide a letter
dated 11 September 2013.

2. A screenshot of the Webpage published by SmarTone as at 28
November 2012 as extracted by OFCA is at Appendix A. In gist, the Webpage
summarized the outcome of the network comparison tests conducted by
SmarTone from April to July 2012 with a view to promoting the quality of its
3G network over its competitors’ 3G and 4G networks in Hong Kong. On the
Webpage, the following bullet points under the heading of “Summary” were
shown —

e 18,480 tests were carried out from April to July 2012 spanning 70
outdoor locations, 18 districts, 11 most common use types and all 8
networks (4G and 3G)”

e  “In these tests, SmarTone 3G significantly outperformed all other
3G networks in Hong Kong, and was even faster than or equal to
others’ 4G in 30% of the tests™

3. The above bullet points were followed by a powerpoint
presentation under the heading “Methodology and Results” (the “Powerpoint
Presentation”) which provided the details of the test methodology adopted by
SmarTone and summarized the outcome of the network comparison tests. The
Powerpoint Presentation as extracted by the complainant from the Webpage as
at 8 October 2012 is at Appendix B-1. OFCA extracted the corresponding
Chinese version of the Powerpoint Presentation as at 28 November 2012 at
Appendix B-2. According to the information in the Powerpoint Presentation,
the network comparison tests primarily consisted of three parts, namely Test 1,

' The Webpage was found at the following address:-
http://www.smartone.com/jsp/LTE/english/network compare.jsp. According to SmarTone, the Webpage
was amended on 12 September 2013. Please see paragraph 31 below. The hyperlink of the amended
Webpage is changed to “http://www.smartone.com/jsp/L TE/english/network compare 3g_to_4g.jsp”.
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Test 2 and Test 3, which were conducted at 70 outdoor locations around Hong
Kong, at which SmarTone claimed to have measured the respective time
required for completing 11 types of common mobile applications using eight
mobile networks in Hong Kong (four 4G networks and four 3G networks).
SmarTone also mentioned that each test was conducted for three times, and
hence a total of 18,480 tests’ (i.e. 70 locations x 11 applications x 8 mobile
networks x 3 times = 18,480) had been carried out. According to SmarTone, 11

types of common mobile applications used in the network comparison tests
included -

(@) Test 1 — “Upload of 500KB Photo to Facebook”
(i)  Photo Upload to Facebook

(b) Test 2 — *“Most Popular Use Types
(1)  Web browsing for TVB.com
(i) Web browsing for CNN.com
(i)  Web browsing for YouTube.com
(iv) Web browsing for Yahoo!HK
(v) Launcha YouTube video
(vi) Upload of 500KB photo to Facebook
(vii) Download a 2MB file
(viii) Download a 5SMB app

(c) Test 3 — “Large-Size File Download / Upload”
(i) OFCA speedtest
(i) Download a 12MB file

4, Further, under the heading “Videos”, SmarTone posted a number
of YouTube videos (the “YouTube Videos”) on the Webpage providing a
video presentation of the process and results of the network comparison tests at

2 The term “test” is the terminology adopted by SmarTone to describe the number of measurements
conducted for each mobile network per application per location under the network comparison tests.
Although it should be more proper to use the term “measurement”, this Final Decision will follow the same
terminology adopted by SmarTone as far as possible.



different selected locations. The YouTube Videos were presented under two
sub-headings, namely “Popular Use Types” which showed the results of Test 2,
and “500KB Photo Upload to Facebook™ which showed the results of Test 1.
For “Popular Use Types”, SmarTone presented the test results conducted at 5
selected locations for 8 networks using 5 applications (instead of 8 applications
mentioned in Test 2 above) only. For “500KB Photo Upload to Facebook?”,
SmarTone presented the results conducted at 36 selected locations for 8
networks using only one single application. The screenshots of YouTube
Videos (the “Screenshots of YouTube Videos™) captured by the complainant
are at Appendix C.

The Complainant’s Allegations

5. The allegations of the complainant in relation to the network
comparison tests conducted by SmarTone are set out in paragraphs 6 to 11
below.

Selective Presentation of Test Results

6. First of all, the complainant alleged that under the heading “Videos”
on the Webpage, there was a statement to invite viewers to “see the results of all
18,480 tests all over Hong Kong”. Nevertheless, SmarTone only selectively
showed 488 test results® in the YouTube Videos on the Webpage, which
accounted for less than 3% of the total number of tests alleged to be conducted
by SmarTone. The complainant considered that a general consumer would
likely be misled or deceived by SmarTone that the YouTube Videos represented
the results of all 18,480 tests conducted, but in fact, only the results of 488 tests

® As mentioned in paragraph 4 above, the YouTube videos posted by SmarTone were presented under two

sub-headings, namely “Popular Use Types” which showed the results of Test 2, and “500KB Photo Upload
to Facebook” which showed the results of Test 1. Under “Popular User Types”, the results of the network
comparison tests conducted at 5 selected locations for 8 networks using 5 applications were presented. The
number of tests involved was therefore 200 (i.e. 5 locations x 5 applications x 8 networks = 200). Under
“500KB Photo Upload to Facebook™, results conducted at 36 selected locations for 8 networks using only a
single application were shown. The number of tests involved was therefore 288 (i.e. 36 locations x 1
application x 8 networks = 288). As a result, the total number of tests shown under the heading of “Videos”
on the Webpage was therefore only 200 + 288 = 488, instead of 18,480 claimed by SmarTone.



were shown.

7. Second, the complainant alleged that the average performance of
SmarTone’s network in those 488 tests published on the Webpage in the form
of YouTube Videos was significantly better than its average performance when
all the relevant 18,480 tests were taken into account. The complainant claimed
that SmarTone presented an artificially distorted picture of the test results as
there was no explanation on the number of tests shown or why those 488 tests
were selected for posting. The complainant was of the view that SmarTone was
cherry picking “above average” performance results for posting on the
Webpage.

8. The complainant illustrated these distortions by using the
following two examples —

(a) Test results for “Popular Use Types”

The complainant noted that in slide no. 9 of the Powerpoint Presentation,
SmarTone provided the results of Test 2 in respect of “Popular Use
Types” to compare the performance of 3G networks. The number of
tests involved was 560 per network. However, under the heading of
“Videos” of the Webpage, SmarTone only provided 5 YouTube Videos
of test results for “Popular Use Types” and the tests were carried out at 5
selected locations (i.e. Central, Wan Chai, Causeway Bay, East Tsim
Sha Tsui and Sha Tin) using 5 selected applications only and each test
was conducted for one time. The test results shown in the YouTube
video therefore merely represented the results of 25 tests per network
conducted by SmarTone.

By making reference to p.1 to p.3 of the Screenshots of YouTube
Videos, the complainant counted the respective number of times that

* Test 2 measured the respective time required for completing 8 mobile applications at 70 locations by each
network. The total number of tests involved was therefore 560 (i.e. 70 locations x 8 applications = 560) per
network.



each 3G network was found to use the shortest time to complete the

relevant tests.

The complainant then compared the result with the

corresponding test results set out in slide no. 9 of the Powerpoint
Presentation. The comparison is shown in the following Table 1 and

Table 2 -

Table 1

Number of “firsts” (Note: This is the terminology

adopted by SmarTone. It shows the results for those tests in which a
specific 3G network was the fastest to complete the mobile application)

3HK CSL | PCCW | SmarTone | No. of tests
3G 3G 3G 3G per network
conducted

Results showniin | 45, | 74 42 208 425
slide no. 9 of the
Powerpoint
Presentation 24% | 1% | 10% 49%
Results counted
by the 2 2 0 20 24
complainant
based on the 83% | 83% | 0% 83.3%

YouTube Videos




Table 2

Number of “first equals” (Note: This is the terminology

adopted by SmarTone. It shows the results for those tests in which a
specific 3G network is among the fastest networks if more than one 3G
networks including that 3G network have the same highest score)

3HK CSL | PCCW | SmarTone | No. of tests
3G 3G 3G 3G per network
conducted

Results shown In 84 79 11 108 135
slide no. 9 of the
Powerpoint . . ; .
Presentation 62% 59% 30% 80%
Results counted
by the 1 0 0 1 1
complainant
based on the 100% | 0% 0% 100%
YouTube Videos

The complainant alleged that according to the above comparison, when
the results of all the relevant 560 tests under Test 2 for each network
were taken into account, SmarTone’s 3G network only outperformed
other 3G networks in 49% of all the tests under “Popular Use Types”.
However, SmarTone’s performance was much exaggerated in the
YouTube Videos which showed that SmarTone’s 3G network
outperformed other 3G networks in 83.3% of the tests when only 24
selected tests under Test 2 for each network were under consideration.
Moreover, the percentage of SmarTone becoming one of the first equals
was 80% in all the tests conducted but it was exaggerated to be 100%
among the selected tests posted in the YouTube Videos.

(b) Test results for “500KB Photo Upload to Facebook™

Similarly, the complainant pointed out that in slide no. 7 of the
Powerpoint Presentation, SmarTone provided the results of Test 1 in




respect of “500KB Photo Upload to Facebook” to compare the
performance of 3G networks. The number of tests involved was 70° per
network. However, under the heading of “Videos” of the Webpage,
SmarTone only provided 36 YouTube Videos of test results for “500KB
Photo Upload to Facebook” and the tests were carried out at 36 selected
locations for one application and were only conducted for one time. The
test results shown in the YouTube video therefore merely represented
the results of 36 tests per network conducted by SmarTone.

By making reference to p.4 to p.21 of the Screenshots of YouTube
Videos, the complainant counted the respective number of times that
each 3G network was found to be the fastest to complete the relevant
tests. The result was compared with the corresponding test results set
out in slide no. 7 of the Powerpoint Presentation. The comparison is
shown in the following Table 3 and Table 4 —

Table 3 Number of firsts
3HK CSL | PCCW | SmarTone | No. of tests
3G 3G 3G 3G per network
conducted
Results shown in
4 5 9 50

slide no. 7 of the 68
Powerpoint
Presentation 6% 17% 13% 74%
Results counted
by the 0 0 0 36 36
complainant
based on the 0% 0% 0% 100%
YouTube Videos

> Test 1 measured the respective time required for completing one mobile application, i.e. “500KB Photo
Upload to Facebook”, at 70 locations by each network. The total number of tests involved was therefore 70
(i.e. 70 locations x 1 application = 70) per network.




Table 4

Number of first equals

3HK CSL | PCCW | SmarTone | No. of tests
3G 3G 3G 3G per network
conducted
Results shown In
slide no. 7 of the 1 1 0 2 2
Powerpoint
Presentation 50% | 50% | 0% 100%
E;StlrJ] I(;[s counted 0 0 0 0 0
complainant
based on the
/ / /

YouTube Videos na e e n/a

The complainant alleged that according to the comparison in Table 3
above, when all the relevant 70 tests under Test 1 for each network were
taken into account, SmarTone’s 3G network only outperformed other 3G
networks in 74% of all the tests under the section of the “Upload of a
500KB Photo to Facebook”. However, the percentage was exaggerated
to become 100% among the test results posted in the YouTube Videos
when only 36 selected tests under Test 1 for each network were under

consideration.

SmarTone’s Claim Regarding its 3G Network

9. Under the heading “Summary” on the Webpage, SmarTone made a
comparative performance claim in the second bullet point as follows —

° “In these tests, SmarTone 3G

others’ 4G in 30% of the tests™

“Ig o 2 S A 3 7 o SmarTone 3G
Ht [ H A FAG B [ 5 jE PET

was even faster than or equal to

72 EH R3]




(Hereafter referred to as “Statement 1”)

10. The complainant pointed out that the testing methodology and
locations for conducting the network comparison tests were solely designed by
SmarTone and there was no objective basis as to how the 70 locations were
selected. The complainant considered it not difficult for a mobile network
operator to find 3 or 4 locations at which the operator would have better
performance than others in each of the 18 districts. It also mentioned that at
least 10 out of 36 testing sites for the test results for “500KB Photo Upload to
Facebook” posted in the YouTube Videos were located inside or close to
properties managed by Sun Hung Kai Properties, the parent company of
SmarTone. According to the complainant, it was highly suspicious that
SmarTone might have conducted tests at more than 70 locations but it
selectively showed results of those locations in its favour. The test results were
considered by the complainant to be self-serving especially when they could not
be verified with reference to any independent surveys and studies.

11. The complainant quoted paragraph 3.25 of the Guidelines on
Misleading or Deceptive Conduct issued by the former Telecommunications
Authority on 21 May 2003 (the “Guidelines”) as below to substantiate that the
comparative claims made by SmarTone were misleading or deceptive —

“It is also misleading or deceptive to make comparative performance
claims that cannot be substantiated; or if there is no reasonable basis for
differentiating between products or services in the way claimed. For
example, where mobile phone coverage is ubiquitous, it would be
misleading to claim one licensee’s products or services performed better
in coverage terms than another licensee. The claim should only be
made when such differences can be verified with reference to
independent studies or surveys.”
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THE INITIAL ENQUIRY

12. On 25 January 2013, SmarTone was invited to comment on the
complainant’s allegations set out in the preceding paragraphs.

Information Provided by SmarTone on 3 May 2013

13. SmarTone provided comments on the complaint’s allegations in its
letter of 3 May 2013.

Selective Presentation of Test Results

14, In response to the allegation of the complainant that SmarTone had
cherry picked those test results showing above average performance of its
network for website posting, SmarTone submitted that the YouTube Videos of
488 tests were merely a demonstration of the way in which the network
comparison tests were conducted. The full results of the 18,480 network
comparison tests had been summarized in the Powerpoint Presentation.
SmarTone emphasized that a reasonable person would not construe and analyze
the results of the 488 tests as extracted from the YouTube Videos in the way
alleged by the complainant. It was neither SmarTone’s intention nor its actual
website presentation to show the results of the network comparison tests in the
manner and with such figures as produced by the complainant.

SmarTone’s Claim Regarding its 3G Network

15. In response to the complainant’s allegation that the 70 testing
locations were selected without objective basis, SmarTone provided the
relevant selection criteria. First, the 70 locations covered all the 18 districts of
Hong Kong and only outdoor locations were chosen to ensure fairness to each
mobile network. Second, each location had good coverage by all mobile
networks, at which the received signal strength of each mobile network was 3 or
4 out of 5 bars. Finally, all locations were busy places with a large flow of
people.
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16. SmarTone further pointed out that all the locations selected for the
network comparison tests were typical outdoor sites accessible by the general
public. SmarTone considered that the complainant’s claim that it had
comparative advantage as some of the testing sites were close to its parent
company’s property was untenable. Being close to the buildings of Sun Hung
Kai Properties did not necessarily mean that SmarTone had stronger network
coverage because the tests were conducted at locations where all the mobile
networks were of reasonably good signal strength.

17. As regards the complainant’s argument that the network
comparison tests could not be verified with reference to any independent studies
or surveys and in turn the results were too prejudicial and not objective enough,
SmarTone claimed that it had in no circumstances stated or hinted that the tests
were carried out by anyone other than itself. The authenticity of its tests was
provided by the methodology it posted on its website. It had not only adopted
fair and objective criteria in selection of testing locations, but also conducted
the tests using independent third parties’ websites or tools, such as browsing
popular websites and uploading pictures to Facebook. The methodology of the
tests was common to similar tests conducted by other parties, such as those used
in Information Technology magazines, websites or Audit Department’s
GovWiFi field tests. SmarTone said that it was just providing the results of
18,480 tests conducted by itself at 70 locations across Hong Kong through an
objective and transparent methodology as clearly mentioned in the Powerpoint
Presentation.

THE INVESTIGATION

18. OFCA examined the content of the Webpage, including the
Powerpoint Presentation and the YouTube Videos, and considered the
comments and information provided by both the complainant and SmarTone.
OFCA had also made reference to the Press Release issued by SmarTone on 25
July 2012 under the title of “SmarTone Announces the Launch of its 4G
Network” (the “Press Release”) at Appendix D. Having taken into account all
the relevant facts and circumstances of the case, OFCA identified the following
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issues —

Selective Presentation of Test Results

19. Under the heading “Videos” on the Webpage, SmarTone used the
following statement, namely “See the results of 18,480 tests all over Hong
Kong”, to precede 5 YouTube Videos under the sub-heading “Popular User
Types” and 36 YouTube Videos under the sub-heading “500KB Photo Upload
to Facebook”. Nevertheless, only 488 tests were in fact shown in the YouTube
Videos, as mentioned in paragraph 6 above.

20. As pointed out by the complainant, SmarTone might have cherry
picked some test results which were favourable for its network for posting on
the Webpage in form of the YouTube Videos. Since the average performance
of SmarTone’s 3G network in those 488 tests published under the heading
“Videos” on the Webpage was much better than its average performance when
all the relevant 18,480 tests were taken into account, it could create a distorted
impression to an ordinary customer viewing the Webpage on the relative
performance of the 3G networks in Hong Kong. In the absence of any clear
indication that only a fraction of the tests (i.e. 488 tests) are shown in the
YouTube Videos and any explanation why those 488 tests were selected for
posting, an ordinary customer could be misled that the YouTube Videos posted
by SmarTone would be representative samples of all the 18,480 tests conducted
and so formed an impression that the average performance of SmarTone’s
network was better than the actual results if all the 18,480 tests were taken into
account.

SmarTone’s Claim Regarding its 3G Network

21. In addition to Statement 1 under “Summary” on the Webpage as
pointed out by the complainant, OFCA found that SmarTone made similar
comparative performance claims in slides no. 6 and 8 of the Powerpoint
Presentation, involving comparison between SmarTone’s 3G network with the
other four 4G networks. The performance claims are set out below —
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22.

“SmarTone’s 3G is faster than or equal to others’ 4G in 13%-29%

of these tests” (regarding the “Upload of a 500KB photo to
Facebook™)

SmarTone 3G ZFA 113 — 29% Hztt » HEH-HMAGHTEE
HRECE R - (B~ F#S00KBAHH £ Facebook” )

(Hereafter referred to as “Statement 2”)

“SmarTone’s 3G is faster than or equal to others’ 4G in 23%-32%

of the tests™ (regarding the “Popular Use Types”)

SmarTone 3G 523 — 32% JEILAEE M 5 4G B/ FIAEE
ZF - (AR “H RS )

(Hereafter referred to as “Statement 3”)

Furthermore, in the Press Release, SmarTone made the following

comparative performance claim —

23.

“SmarTone 3G was faster than or equal to others’ 4G in 23% to

32% of tests on a network-to-network comparison basis.”
(regarding the “Popular Use Types”)

“IEA YL RIHI LT - SmarTone 3G 77 23%-32% 4 s -
FHIECE 1T 4G @R A - (B "B miE A 1Y
HIEL)

(Hereafter referred to as “Statement 4”)

The above statements, together with Statement 1 at paragraph 9

above, are collectively referred to as the “SmarTone’s Performance Claims”.
As a matter of fact, OFCA observed that these claims were neither substantiated
by the data given in the Powerpoint Presentation or the YouTube Videos, nor
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had SmarTone provided any other information to support those claims. Based
on the literal meaning of the words used, SmarTone’s claims should mean to a
reasonable person that SmarTone’s 3G network was faster than all other 4G
networks in 23 — 32% of the tests for “Popular Use Types” and in 13 — 29% of
the tests for “Upload of a 500KB Photo to Facebook”. However, the data given
in slides no. 6 and 8 of the Powerpoint Presentation only referred to the
individual comparisons between SmarTone’s 3G and each of the 4G networks.
Hence the claims made by SmarTone would be misleading to a reasonable
person.

24. Based on the above findings in the initial enquiry, it was
considered that there were reasonable grounds for the Communications
Authority (“CA”) to suspect that there might be a breach of section 7M of the
TO by SmarTone. Section 7M of the TO provides that —

A licensee shall not engage in conduct which, in the opinion of the
Authority, is misleading or deceptive in providing or acquiring
telecommunications networks, systems, installations, customer
equipment or services including (but not limited to) promoting,
marketing or advertising the network, system, installation, customer
equipment or service.

25. On 24 July 2013, SmarTone was advised that an investigation into
the complaint had been commenced. SmarTone was requested to provide
further information in relation to the complaint and OFCA’s observations and
to make representations that it wished the CA to consider in deciding on the
matter.

SmarTone’s Representations on 11 September 2013

26. SmarTone submitted its representations on 11 September 2013.
SmarTone’s representations are summarized in paragraphs 27 to 31 below —
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Selective Presentation of Test Results

217. With regard to whether a reasonable person would be misled by the
concerned statement under the heading “Videos” on the Webpage, namely “see
the results of 18,480 tests all over Hong Kong”, SmarTone stressed that the
“results” of 18,480 tests referred to a summary of the tests only as it was
practically difficult if not impossible to include a total of 18,480 test results in a
single business video on YouTube. SmarTone considered it sensible from the
point of view of an ordinary customer viewing the Webpage that it highlighted
488 tests only for illustration purpose. The 488 tests shown, covering 36 out of
70 testing locations, were chosen randomly. An ordinary customer, in normal
circumstances, would not expect or wish to watch a business video consisting of
18,480 tests. Therefore, a reasonable person would not view such a claim in the
way alleged by the complainant. SmarTone submitted that a reasonable person
would expect that a process of selection would take place in order to arrive at a
more manageable presentation of the test results.

28. As regards the calculation performed by the complainant based on
the test results shown in the YouTube Videos posted on the Webpage,
SmarTone submitted that the complainant had presented the test results with a
totally different approach by converting the results in terms of “seconds” into
percentages and figures. First, SmarTone reserved its rights to verify the
accuracy of the results counted by the complainant based on the information
presented in the YouTube Videos. Second, it was not SmarTone’s intention to
present the data in the way put forward by the complainant. Absent the
counting done by the complainant, an ordinary customer viewing the Webpage
would not form a view that the average performance of SmarTone’s network in
those 488 tests given in the YouTube Videos was better than its average
performance when all the relevant tests were taken into account.

SmarTone’s Claims Regarding its 3G Network

29. In response to OFCA’s observation that the information given in
the Powerpoint Presentation or the YouTube Videos were not able to
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substantiate SmarTone’s Performance Claims regarding its 3G networks,
SmarTone reiterated that the figures in slide no. 6 in the Powerpoint
Presentation already compared the upload speed of a standard 500KB photo
using SmarTone’s 3G network against each 4G network on 70 occasions at
different locations in Hong Kong. Based on this total of 280 tests (4 networks x
70 tests/locations) with each test conducted for 3 times with the results averaged,
the specific number of occasions in which SmarTone’s 3G network was either
faster than or equal to the concerned 4G operator were set out. The
methodology used for the testing was clearly summarized in slide no. 4.
SmarTone advised that the range of percentages of tests from 13 — 29% had
already been reproduced at the bottom of the slide no. 6, thus supporting the
correctness of Statement 2.

30. Similarly, SmarTone mentioned that Statements 3 and 4 were
supported by figures set out in slide no. 8 which showed the results of 560
tests/locations (also with each test conducted 3 times at each location with the
results averaged) in which SmarTone’s 3G network was either faster than or
equal to other 4G networks in 23 — 32% of the tests for “Popular Use Types”.
By averaging the above percentages, SmarTone claimed that its 3G network
was either faster than or equal to other 4G networks in around 30% of the tests,
and therefore providing the justification for Statement 1.

Subsequent Amendments Made to the Webpage by SmarTone

31. According to SmarTone, the entire content of the Webpage,
including the Powerpoint Presentation and the YouTube Videos, was posted on
SmarTone’s website for public access on 28 July 2012. In its representations on
11 September 2013, SmarTone advised that, for the sake of clarity, the
Webpage had been amended by replacing all the bullet points mentioned in
paragraph 2 above with the following descriptions —

“Go online with our 3G network and be amazed by our speed. In recent
network performance comparison tests of all 3G and 4G mobile networks
in Hong Kong, our 3G was faster than or equal to competitors’ 4G
networks in 30% of the tests for most popular use types. This is
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especially notable as our 3G network carries substantial traffic while
competitors’ 4G networks carry little. If traffic volumes were equal, our
3G would have won even more.”

The amended Webpage provided by SmarTone as at 12 September 2013 is at
Appendix E.

32. It was noted that SmarTone had also removed the statement “see
the results of all 18,480 tests all over Hong Kong” previously found under the

heading “Videos” on the Webpage.

Continued Availability of the Webpage in SmarTone’s Website

33. The Webpage, including the Powerpoint Presentation,
SmarTone’s Performance Claims and the YouTube Videos had been available
on SmarTone’s website from 28 July 2012 till 20 January 2014, though
amended in September 2013 by SmarTone as mentioned in paragraph 31 above.
As to the Press Release where the network comparison test results was
mentioned, it had been published in a number of local Chinese and English
newspapers on 26 July 2012 at Appendix F.

OFCA’S ASSESSMENT
34. Having taken into account the available evidence and the
representations made by SmarTone, OFCA’s assessment is set out in

paragraphs 35 to 57 below.

Selective Presentation of Test Results

35. Regarding the statement “See the results of 18,480 tests all over
Hong Kong” under the heading “Videos” on the Webpage available from
SmarTone’s website from 28 July 2012 until SmarTone amended the Webpage
in September 2013, OFCA notes that SmarTone posted under that statement a
total of 41 YouTube Videos, with 5 YouTube Videos under the sub-heading
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“Popular Use Types” and 36 YouTube Videos under the sub-heading “500KB
Photo Upload to Facebook™.

36. OFCA has reviewed the contents of the YouTube Videos and
noted that under “Popular Use Types”, all of the 5 YouTube Videos provide the
respective time needed to complete 5 applications (instead of all the 8
applications under “Popular Use Types” for Test 2 as mentioned in paragraph 3
above) using 8 mobile networks in Hong Kong at a selected location. The
number of tests involved is therefore only 200 (i.e. 5 locations x 5 applications x
8 networks = 200). At the same time, under “500KB Photo Upload to
Facebook”, all of the 36 YouTube Videos provide the respective time needed to
complete the 500KB Photo Upload to Facebook application using 8 mobile
networks in Hong Kong at a selected location. The number of tests involved is
therefore 288 (i.e. 36 locations x 1 application x 8 networks = 288). The total
number of tests shown under the heading “Videos” is therefore only 200 + 288
= 488. SmarTone claimed in slide no. 4 of the Powerpoint Presentation and in
its representations on 11 September 2013 that each test was conducted for 3
times with results averaged, but OFCA notes that each of the 41 YouTube
Videos only provided the result of a single round of measurement conducted for
each of the selected applications for each of the 8 mobile networks.

37. OFCA is of the view that the literal meaning of the concerned
statement and its layout on the Webpage emphatically and unambiguously
invited an ordinary customer viewing the Webpage to look for the results of all
the 18,480 tests by clicking the YouTube Videos that were posted directly
underneath the statement. Nevertheless, the YouTube Videos did not show the
results of all the tests as alleged. As a matter of fact, only a total of 488
measurements, which were only a small fraction of the total number of
measurements alleged to have been conducted by SmarTone, were shown. The
statement by itself is therefore considered problematic and is not a correct
description of the number of tests shown in the YouTube Videos that followed.

38. OFCA does not agree with SmarTone’s representations that “the
results of 18,480 tests” merely referred to a summary of the tests and it would be
more sensible from the point of view of an ordinary customer viewing the
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Webpage to only highlight 488 tests for illustration purpose. There was neither
any disclaimer on the number of tests shown, nor any explanation on why and
how the 488 tests were selected for posting. On the contrary, the statement
provided a very clear message to an ordinary customer viewing the Webpage
that he or she might click on the YouTube Videos and then he or she would be
able to review the results of all the 18,480 tests, or to say the least an ordinary
customer might expect that he or she would be presented with an interpretation
of the results of all the 18,480 tests in a certain manner by SmarTone. However,
this was not the case and only a small fraction of the tests (i.e. 488) were shown.
Though SmarTone claimed that an ordinary customer, in normal circumstances,
would not expect or wish to watch a business video consisting of 18,480 tests,
OFCA considers that the statement would mislead an ordinary customer into
believing that he or she was provided with the capability to review all the
18,480 test results through those YouTube Videos, regardless of whether he or
she would actually exercise that capability or not.

39. Based on the above considerations, OFCA is of the view that the
concerned statement under the heading “Videos” on the Webpage is factually
incorrect.

40. As to the complainant’s allegation that the average performance of
SmarTone’s network in the 488 tests published on the Webpage was
significantly better than its average performance when all the relevant 18,480
tests were taken into account, OFCA has examined the content of all of the 41
YouTube Videos posted on the Webpage by clicking into each video and
checking the content against the Screenshots of YouTube Videos extracted by
the complainant at Appendix C. OFCA has verified that the data given in the
last rows of the Tables 1 to 4 set out in paragraph 8 above is adapted from the
YouTube Videos and the result of the counting made by the complainant is
factually correct.

41. In Table 1, it is noted that SmarTone’s 3G network outperformed
other 3G networks in 49% of all the tests for “Popular Use Types” but the
percentage perceived by an ordinary customer could be as high as 83% by
viewing those selected test results posted on the YouTube Videos. In Table 2,
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the percentage of SmarTone becoming one of the first equals was 80% in all the
tests completed for “Popular Use Types” but the percentage perceived by an
ordinary customer could be as high as 100% by viewing those the selected test
results posted. Moreover, as given in Table 3, SmarTone’s 3G network only
outperformed other 3G networks in 74% of all the tests for “500KB Photo
Upload to Facebook” but that percentage perceived by an ordinary customer
could be as high as 100% by viewing those test results posted on YouTube
Videos.

42. In this connection, there are reasonable grounds to suspect that
SmarTone might have posted the test results selectively in its favour, without
giving any disclaimer or explanation about the selection process and criteria.
Even if the tests were selected at random as alleged by SmarTone, the fact
remains that the test results of SmarTone’s network presented selectively in the
YouTube Videos are on average superior to those of all the 18,480 tests. It is
noted that an ordinary customer viewing the Webpage might not examine all of
the YouTube Videos in the same manner as the complainant in order to obtain
the exact numerical average of the measurements of SmarTone’s network
revealed in the videos. Nonetheless, given that the selected tests did not
constitute a representative sample of all the tests conducted, an ordinary
customer, by randomly clicking through some of the YouTube Videos, would
more likely than not perceive a performance of SmarTone’s network which was
better than the actual results of all the 18,480 tests.

43. As explained in paragraphs 35 to 39 above, based on the literal
meaning of the statement “See the results of 18,480 tests all over Hong Kong”,
an ordinary customer viewing the Webpage would reasonably expect that the
YouTube Videos following the statement would cover all the 18,480 tests. The
ordinary customer would likely take what he or she perceived on randomly
clicking through the videos as the actual results of all the tests conducted by
SmarTone. SmarTone did not show a full set of the tests as expected. Instead,
only a fraction of the tests, which were seemingly biased in favour of SmarTone,
were presented in the YouTube Videos. The selection criteria were also not
disclosed on the Webpage. On the whole, the selective presentation of the
test results in the YouTube Videos would likely cause the ordinary
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customer viewing the Webpage to form an impression on the performance
of SmarTone’s network which was better than the actual test results. As
the YouTube Videos are posted as supporting information to the performance
claims of SmarTone on its Webpage and Powerpoint Presentation, such
impression would also increase the credibility of such claims. In this regard,
OFCA considers it necessary to also consider SmarTone’s claims
regarding the performance of its 3G network so as to examine the overall
misleading/deceptive effect of the content of the Webpage in relation to
SmarTone’s network comparison tests (see paragraphs 44 to 57 below).

SmarTone’s Claims Regarding its 3G Network

44, In respect of the complainant’s allegation that the test methodology
and locations of SmarTone’s network comparison tests were solely designed by
SmarTone and there was no objective basis as to how the 70 locations were
selected, OFCA is aware of the fact that paragraph 3.25 of the Guidelines states
that “the claim should only be made when such differences can be verified with
reference to independent studies or surveys”. However, while the Guidelines
encourages that comparison should be supported by independent studies or
surveys as far as possible, the Guidelines does not seek to impose an obligation
on any party that comparative performance claims must be substantiated by
third party studies or surveys independent from the licensee concerned. That
notwithstanding, where network comparison tests are conducted by a licensee
itself and the results have not been verified by any independent parties, the
licensee should disclose sufficient details about the tests including the
methodology adopted and results of the tests in an unbiased and transparent
manner to enable the ordinary customer to form an informed judgment as to
whether the self-conducted tests are conducted fairly and objectively and
whether the results could be relied on to substantiate the claims made by the
licensee. In respect of the network comparison tests conducted by SmarTone,
OFCA notes that SmarTone did not provide the exact address of all the 70 test
locations, or explain how and why the 70 testing locations were chosen among
the numerous sites meeting the criteria given by SmarTone in paragraph 15
above. Furthermore, no details about the time and conditions of the tests
conducted at those 70 locations were given. While OFCA has not made
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assessment of whether the test results of SmarTone were fair and accurate, the
way in which the test methodology and test results were disclosed is not
acceptable for the purpose of enabling an informed judgment to be made by an
ordinary customer.

45, Besides, OFCA considers that SmarTone’s Performance Claims,
I.e. Statements 1 to 4 mentioned in paragraphs 9, 21 and 22 above respectively,
were not substantiated by the information given on the Webpage. In making its
performance claims, SmarTone did not provide clear information to the public
as to whether the comparisons referred to in these claims were made with all
other 4G networks or individual 4G network(s). In the circumstances, the
wordings used in these statements would likely convey a message to a
reasonable person that SmarTone’s 3G network was faster than all other 4G
networks in the various tests under different scenarios in the four statements.
The meaning is even more apparent in the Chinese versions, in which all the
statements in general send out the message that “SmarTone 3G ... /LEEA M &
ZAG ZFEF #E 727", Literally, the statements provide a direct comparison
between SmarTone’s 3G network and all other 4G networks, explicitly
claiming that SmarTone’s 3G network was faster or on par with all other 4G
networks in the tests conducted by SmarTone.

46. In its representations, SmarTone was of the view that the
statements accurately reproduced the summary of the network comparison tests
shown in the Powerpoint Presentation. In particular, SmarTone submitted that
Statement 2 was just a summary of the Test 1 results for “Upload of 500KB
Photo to Facebook™ in slide no. 6, whereas Statements 3 and 4 summarized the
Test 2 results for “Popular Use Types” in slide no. 8 of the Powerpoint
Presentation. For Statement 1, the percentage of “in around 30%” was
calculated by taking the average of Test 2 results for “Popular Use Types”.

47. In respect of the justifications provided by SmarTone, OFCA has

reviewed the test methodology and the details of the test results shown in the
Powerpoint Presentation.
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Validity of Statement 2

48. On slide no. 6 of the Powerpoint Presentation, the following table
was shown —

Test 1 Results — Upload of a 500KB Photo to Facebook (SmarTone’s 3G vs
others’ 4G)

3HK (4G) CMHK (4G) CSL (4G) PCCW (4G)
No. _of tests/ 70 20 20 20
locations
SmarTone 3G 20 16 9 19
faster or equal
to others’ 4G 29% 23% 13% 27%
49, According to SmarTone, Statement 2 was just a summary of the

percentages shown in the last row of the above table. SmarTone just combined
the percentages together and arrived at the assertion in Statement 2 that
“SmarTone’s 3G is faster than or equal to others’ 4G in 13% - 29% of these
tests”. Nevertheless, on a closer look at the calculation methodology adopted
for these percentages, OFCA has doubts about the validity of whether these
percentages can be combined in such a manner as suggested by SmarTone.

50. In the second column of the above table, SmarTone compared the
performance of its 3G network with 3HK’s 4G network at 70 locations for the
application “Upload of a 500KB Photo to Facebook”. At the 70 locations,
SmarTone found that its 3G network performed better at 20 locations, and
hence it claimed that its 3G network was faster or equal to 3HK’s 4G in 29% of
these 70 locations, but it did not provide any information that its 3G network
might in fact be slower than the remaining three 4G networks at these 20
locations at the same time. In the third column, SmarTone compared its 3G
network with CMHK’s 4G network and found that its 3G network performed
better at 16 locations, i.e. 23% of the 70 locations. Similarly, in the fourth
column, SmarTone found that its 3G network performed better than CSL’s 4G
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network at 13% of the 70 locations. Finally, in the fifth column, SmarTone
found that its 3G network performed better than PCCW’s 4G network at 27% of
the 70 locations.

51. OFCA notes that there was no relationship between the locations
at which SmarTone’s network outperformed an individual 4G network and the
locations for the comparison with another 4G network. These locations might
or might not overlap. In other words, the comparisons with each individual 4G
network were independent to each other and they could not be automatically
aggregated or generalized to deduce an overall comparison with all 4G
networks as what was conveyed in Statement 2.

52. In fact, the assertion of Statement 2 might be true only if it was
phrased “SmarTone’s 3G is faster than or equal to at least one 4G in 13% - 29%
of these tests”. However, the actual wording of Statement 2 was “SmarTone’s
3G is faster than or equal to others’ 4G in 13% - 29% of these tests”. In the
absence of a clear indication that the comparison in the statement is made on a
one-to-one basis only, it would likely convey the message that SmarTone’s 3G
was faster than all other 4G in 13% - 29% of the tests, as if the tests showed a
comparison of SmarTone’s 3G network with all other 4G networks
simultaneously. In other words, given the tests were conducted at 70 locations,
it would appear to a reasonable person that at these 70 locations, SmarTone’s
3G network was better than all other 4G networks at around 9 to 20 locations
(i.e. 13% — 29% of the tests). In reality, this was essentially not the result of the
network comparison tests.®

53. As an illustration of the likely exaggeration produced by the
method of presentation adopted by SmarTone, OFCA has set a hypothetical
scenario in Appendix G, under which, in a similar comparison of the
performance of one network (say Network E) against four other networks (say
Networks A to D), Network E could be shown to be faster than or equal to at

®  According to the sample of test results revealed in the YouTube Videos (Appendix C), SmarTone only
performed better than all other 4G networks simultaneously in one out of 36 rounds (= 36 locations x 1
application) of tests for “500KB Photo Upload to Facebook™.
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least one of the others’ networks in around 20% - 50% of these tests, but in fact
Network E did not have any particularly good performance in all the tests. The
presentation of the test results by SmarTone in Statement 2 would likely
exaggerate the performance of SmarTone’s 3G network with other competitors’
4G network and give a misleading message to a reasonable person.

Validity of Statements 3 and 4

54. In slide no. 8 of the Powerpoint Presentation, the following table
was shown —

Test 2 Result — Popular Use Types (SmarTone’s 3G vs others’ 4G)

3HK (4G) CMHK (4G) CSL (4G) PCCW (4G)
No. O st 5o 560 560 560
ocations
SmarTone 3G 178 145 129 179
faster or equal
to others’ 4G 32% 26% 23% 32%
55. Again, according to SmarTone, Statements 3 and 4 were just a

summary of the percentages shown in the last row of the above table.
SmarTone just combined the percentages together and arrived at the assertion in
Statements 3 and 4 that “SmarTone’s 3G is faster than or equal to others’ 4G in
23% - 32% of these tests”. OFCA considers that the same problem exists here
as the comparisons of SmarTone’s 3G network with each individual 4G
network were independent to each other and it would be meaningless to
combine the percentage figures together. As with the case for Statement 2
discussed above, Statements 3 and 4 will likely have exaggerated the
performance of SmarTone’s 3G network’ and conveyed a misleading message
to a reasonable person.

" As a matter of fact, according to the sample of test results revealed in the YouTube Videos (Appendix C),
SmarTone had never outperformed all other 4G networks simultaneously in any of the 25 rounds (= 5
locations x 5 applications) of tests for “Popular Use Types”.
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Validity of Statement 1

56. SmarTone submitted that in Statement 1, the percentage “in
around 30% of the tests” was calculated by taking the average results of the Test
2 result for “Popular Use Types”. As mentioned in the preceding paragraphs,
OFCA considers it misleading to present the test results in form of Statements 3
and 4. In respect of Statement 1, SmarTone went one step further to average out
the percentage of the Test 2 results to obtain a single figure of 30%, claiming
that “SmarTone’s 3G is faster than or equal to others’ 4G in 30% of the tests”.
It is considered that the statement by itself was even more misleading, as the
ordinary customers viewing the Webpage were presented with an
over-simplified version of the test results and were informed that SmarTone’s
3G was better than all other 4G networks in 30% of the tests. To a reasonable
person, he or she would have expected that SmarTone had, say, conducted a
certain number of measurements for all 4G networks together, and out of all the
measurements conducted, approximately in 30% of the measurements
SmarTone’s 3G network would outperform all other 4G networks. Such a
claim as conveyed by Statement 1 was clearly not substantiated by the network
comparison tests or any information provided by SmarTone.

Conclusion

57. Having taken into account all the facts and circumstances
concerning the content and format of presentation of the four Statements in
question, OFCA is of the view that these Statements delivered a misleading
message to a reasonable person that SmarTone’s 3G network was faster
than all other 4G networks in certain percentages of the tests, which was
not substantiated. The misleading/deceptive effect on the reasonable person
was aggravated by the selective presentation of test results according to the
assessment given in paragraphs 35 to 43 above. Overall speaking, OFCA
considers that SmarTone’s Performance Claims and selective presentation
of test results on the WebPage were misleading or deceptive in breach of
section 7M of the TO.
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THE CA’S ASSESSMENT AND DECISION

58. After examining the facts of the case, the information and
representations provided by the complainant and SmarTone, including the
further representations submitted by SmarTone on 19 February 2014, the CA
affirms OFCA’s assessment that SmarTone had engaged in misleading or
deceptive conduct in breach of section 7M of the TO in relation to the selective
presentation of test results and the SmarTone’s claims regarding its 3G network
found on the Webpage and the Press Release. A financial penalty should be
imposed.

59. This is the fifth occasion® on which a financial penalty is to be
Imposed on SmarTone under section 7M of the TO, and the maximum penalty
stipulated by section 36C(3) of the TO is $1,000,000. In considering the
appropriate level of financial penalty in this case, the CA has had regard to the
Guidelines on the Imposition of Financial Penalty issued under Section 36C of
the TO (the “Penalty Guidelines”). Under the Penalty Guidelines, the CA is to
consider the gravity of the breach (such as the nature and seriousness of the
infringement, damage caused to third parties by the infringement, and duration
of the infringement), whether the licensee under concern has previous records
of similar infringements, and whether there are any aggravating and mitigating
factors.

60. In considering the gravity of the breach and therefore the starting
point for the level of penalty, the CA notes that the breach is a substantive one in
the context of competition in the mobile broadband service market. Speed
performance is a key element of mobile broadband service, and the website
presentation and SmarTone’s Performance Claims serve to differentiate
SmarTone’s services from competing service providers. It is therefore
important that comparative speed claims are properly substantiated and
presented so that the audience can receive the true and accurate message.

8 Case Ref. Numbers : T66/06, T66/08, T110/08 and 7M/2/3-12(T69/10)
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Further, the Webpage was published from July 2012 till January 2014. Also,
the Press Release carrying Statement 4 was posted on 25 July 2012 and is still
available from SmarTone’s website now. The content of the Press Release was
also widely reported in more than 9 local newspapers on the day after 25 July
2012. The potential reach on consumers is obviously considerable.

61. While considering that this was a substantive breach of section 7M,
the CA has not found any previous record of similar infringement committed by
SmarTone in relation to speed comparison. OFCA had only received this
industry complaint concerning the Powerpoint Presentation and YouTube
Videos. Though the content of the Press Release was widely reported by the
media, there was no consumer complaint received by OFCA. There is no
evidence to suggest that a large number of consumers have been misled or
deceived.

62. In consideration of the above, the CA is of the view that the
appropriate starting point for determining the level of financial penalty is
$180,000.

63. On mitigating factors, the CA notes that SmarTone has been
cooperative with the OFCA during the course of investigation. However,
SmarTone has not taken any effective rectification despite OFCA'’s
investigation into the case, given the continuing availability of the Webpage on
SmarTone’s website.

64. The CA has not been able to establish any aggravating factors.

65. Having carefully considered the circumstances of the case and
taking all factors into account, the CA concludes that in this case of the fifth
occasion on which a financial penalty is imposed under section 7M of the TO on
SmarTone, the penalty which is proportionate and reasonable in relation to the
breach concerned is $150,000.
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The Communications Authority
April 2014
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SmarTone

Appendix A

Smarlone

Hong Kong 4G / 3G Network Comparison Tests

4G will offer faster data speeds but you'll also need a good 3G network running alongside it for the best mobile broadband experience.
We conducted extensive tests to show the quality of our 3G network. See the results here and discover why you should choose us.

© Summary © Methodology and Results © Videos

| Summary

» 18,480 tests were carried out from April fo July 2012 spanning 70 outdoor locations, 18 districts, 11 most common use types and
all 8 networks (4G and 3G)
o In these tests, SmarTone 3G significantly outperformed all other 3G networks in Hong Kong, and was even faster than or equal
to others’ 4G in 30% of the tests
| o As speedtests are based on large file downloads/uploads alone, using them to reflect the total mobile broadband experience is
misleading

Methodology and Results

4G 1 3G Network Gomparison Test
Apr=Ju) 2012
Videos

See the results of 18,480 tests all
over Hong Kong

Popular use types

o Central e East Tsim Sha Tsui
e Wan Chai ° a Ti

e Causeway Bay

500KB photo upload to Facebook

Hong Kong

e Central o Causeway Bay
(1EC / Exchange ( World Trade
Square ) Center / Hysan

Avenue )

o Sheung Wai e Chai Wan

e Wan Chai e Aberdeen

e Quarry Bay e Stanley

Kowloon

e East Tsim Sha Tsui e Kwun Tong

e Jordan e Lam Tin

o Tai Kok Tsui e Lok Fu

e Sham ShuiPo o Kowloon City

o MeiFoo e Wong Tai Sin

¢ Kowloon Bay e Diamond Hil

New Territories

e Sha Tin o Tai Po Market

o TaiWal * TsiPe

e TsingYij e Tuen Mun

o Kwai Fong e Yuen lLong

e Tsuen Wan e Fanling

o Tseung KwanQ e Sheung Shuj

o Sai Kung o Ngong Ping

http://www.smartone.com/jsp/L TE/english/network compare.jsp
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SmarTone

Smarlone

[

27 4G K 3G ALt

AT Rt R ML - AT FE EEEGHESHRT  RUFERERHAMBE - 01T 0 HE B
MU AR MBI ICHYE - IR RE T IRE M E R ERM -

> Bk O RIEFAEFHER 0%

0 201244 B EI7 UM - MR 2B 18 E£TOMFE I BEHEITIE £ 2218480 XA B BB B M & E B8 M
44 45 (4G o] 3G) I &h 11 {8 B & FH L E R dm

o MRUE £ FIAIk b - SmarTone 3G M LB B B MM F 5 LM Ff A MG H4s » £ ZEF 43 M W 5l Eh H b "R 46

o [N FySpeediests R P EBEE NAET L THRWELE FIOHERZRERAVMEHERS Gy

| MR ISR

‘ 4G /130 BUALLA

Ec s ]
I
1

TR

EEEBGI8,480 RATHIRER

| smmmmER
« Bif o B
o S
‘ L 500KB 48 % Facebook
wB
o thif} o JRINE
(BESHEL/ RS (MHb B
4 ) e L
o M . B
} o FbfE . i
o fift
. hE
. E% o &
o Aff o i
‘ . ZkH o A
o SLEER o WL
R
o Emn . B3

http://www.smartone.com/jsp/LTE/tchinese/network compare.jsp



Appendix B-1

4G / 3G Network Comparison Test

Apr —Jul 2012

SmarTone

Speed & User Experience

« A lot of confusion and hype about network
performance

« Use of speedtests to reflect real user experience is
misleading

SmarTone conducted tests to compare
4G & 3G user experiences on all networks in HK




Tests

« Test 1. Photo upload to Facebook

- Web browsing
(TVE com /CTNN com / YouTube.com/ Yahoo! HIK)

- Launch a Youtube video

« Test 2: Most popular use types - Upload of a 500K photo to Facebook
Download a 2MB file
- Download a 5MB app

- OFCA speedtest

« Test 3. Large-size file download / { st

upload

Methodology

« 70 outdoor locations covering all 18 districts of Hong Kong
« Good coverage for all networks at each location

« Tested one location at a time with Samsung GALAXY SII LTE
smartphones

* 11 use types on 8 networks (4G & 3G)
¢ Each test conducted 3 times with the results averaged

« Test period: Apr — Jul 2012
Total 18,480 tests completed



Test locations covered 18 districts of HK

-A.
: y & ¥
3G and 4G Y " od
Test Locations =

Test 1 Results — Upload of a 500KB photo to Facebook
(SmarTone 3G vs. others’ 4G)

3HK | CMHK | CSL |PCCW
No. of tests / locations 70 70 70 70
SmarTone 3G faster or = L < tH
equal to others’ 4G 299 239 13% 279

SmarTone’s 3G is faster than or equal

to others’ 4G in 13% - 29% of these tests




Test 1 Results — Upload of a 500KB photo to Facebook
(Comparing 3G networks)

Number of firsts

3HK CSL PCCW SmarTone No. of tests /
locations
4 5 2] 50 68
6% 7% 13% 74% 100%
Number of first equals
3HK CSL PCCW SmarTone No. of tests /
locations
1 1 0 2 2
50% 50% 0% 100% NfA

SmarTone 3G outperforms all other 3G networks

in 74% of the tests and the next highest ranking operator win in only 13% of the tests

Test 2 results - most popular use types
(SmarTone 3G vs. others’ 4G networks)

SmarTone 3G faster or
equal to others’ 4G

32%

26%

23%

3HK CMHK CSL PCCW
No. of tests / locations 560 560 560 560
178 145 129 179

32%

SmarTone’s 3G is faster than or equal to others’

4G in 23%-32% of the tests




Test 2 results - most popular use types
(comparing 3G networks)

Number of firsts

3HK CSL PCCW SmarTone No. of tests
104 71 42 208 425
24% 17% 10% 49% 100%
Number of first equals
3HK CSL PCCW SmarTone No. of tests
84 79 41 108 135
62% 59% 30% 80% NFA

SmarTone 3G outperforms all others’ 3G networks

a

Test 3 Results — Large-size file download / upload
(comparing 4G vs. 3G)

« For large-size file download / upload on all networks,
4G is always faster than 3G

« For large-size file download / upload, others’ 4G
incremental speed over SmarTone 3G on average is
as follows :-

PCCW

3HK

CMHK

CSL

3.0x

3.4

2.2x

2.0x




Test 3 Results — Large-size file download / upload
comparing 3G networks

Number of firsts

3HK CSL PCCW | SmarTone | No. of tests
26 15 56 106 203
13% 7% 28% 52% 100%
Number of first equals
3HK CSL PCCW | SmarTone | No. of tests
2 2 3 7 7
29% 29% 43% 100% N/A

SmarTone 3G outperforms all other 3G networks

Results & conclusion

« A well run 3G HSPA network can perform at or close to 4G speeds for most
popular use types

« SmarTone’s 3G is faster than or equal to others’ already launched 4G
networks in around 30% of the tests

« SmarTone’s 3G outperform all others’ 3G network in HK

« Speedtests are based on large file download/upload
« Large file download/upload are rarely done by smartphone users

« Use of speedtests to reflect the whole mobile broadband experience is
totally misleading



Smarlone

Love the difference



Appendix B-2
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« JHIER 1. _FE—5E500KBAHF ZFacebook
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- 2 YouTube B EEE2
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- T#E—fE 5MB FEREIU
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HEATTIA
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A 5 2 AR 8l

HIZ 1 5558 — F#Ey—3E500KBAH Fr 22 Facebook
(Lt SmarTone 3G i HAth4G #g4%)

3HK CMHK CSL PCCW

HEAZREL / 70 70 70 70
HEHEBE

SmarTene 3G £ < e = 1
Hith4G f#EEF / i 29% 23% 13% 27%

SmarTone 3G 77 H }113 - 29% M1 -
22 B LA AAG RS (R 2



HIEA 1 45 — _L4—3R500KBAH f+ %2 Facebook
(LLES5 3G Hdi)
L ) e S PO AL -

3HK CSL PCCW SmarTone B RS /
HE B E E
4 5 9 50 68
6% 7% 13% 4% 100%
HIFA IR F R — 2R 8
3HK CSL PCCW SmarTone B ey /
It H S

1
50%

1
50%

0
0%

2
100%

2
N/A

SmarTone 3G iz i7/FErH A 3G

SmarTone 3GAT4% TR BG R - SBEE R ST HA13%

HIE 2 55 = B HERETFHE e Y
(LtisSmarTone 3G iz HA4G H{g4%)

SmarTone 3G £
HM4G sl E L/ 15S

32%

26%

23%

3HK CMHK CsL PCCW
IR RE 560 560 560 560
HIF RS E
178 145 129 179

32%

SmarTone 3G 523%-32%
HAEH A5 o AG R B 7 -




B 2 557 - AR RE T A T

(LS5 3G d3)

SRR R B
3HK CSL PCCW SmarTone R EL
104 71 42 208 425
24% 17% 10% 49% 100%

HRArPRBLNS B — KB
3HK CSL PCCW SmarTone HIFRE
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Appendix C

Appendix 2 Video of SmarTone Network Comparison Tests
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A.) Popular Use Types (Web Browsing (www.tvb.com and www.cnn.com), Youtube Video,
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B.) 500K Photo Upload to Facebook
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Quarry Bay (8am — 9pm on 04/07/2012)
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Causeway Bay / Hysan Avenue (11 am — 12 pm on 04/07/2012)
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Aberbeen (12pm — 1pm on 26/06/2012)
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East Tsim Sha Tsui (3pm — 4pm on 31/05/2012)
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Tai Kok Tsui (12pm —1pm on 01/06/2012)
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Mei Foo (2pm — 3pm on 19/07/2012)
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Kwun Tong (10am — 11am on 19/07/2012)

2B LTERHSPAGBISLL B
CSL.re)
CMHKurs)
PCCW(irz)
3HKum)

SmarTone s
S R R ek A

3HKHsra)
PCCW isea)

AlEihEs  BREE - APM (B
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Lok Fu (12pm —1 pm on 31-05/2012)
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Wong Tai Sin (3pm — 4pm on 19/07/2012)
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Sha Tin (3pm — 4pm on 30/05/2012)
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Tsing Yi (12pm — 1pm on 12/06/2012)
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Tsuen Wan (1pm — 2pm on 28/06/2012)
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Sai Kung (5pm — 6pm on 13/07/2012)
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Tai Po (3pm — 4pm on 14/06/2012)
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Yuen Long (2pm — 3pm on 12/06/2012)
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Sheung Shui (3pm — 4pm on 28/06/2012)
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Appendix D

SmarTone Mobile Communications Limited HEBRRERLT

31/F. Millennium City 2, 378 Kwun Tong Road, HFRLEDEREEEE
SmarTone Kwun Tong, Kowloan, Hong Kong filiR 2= Ha1ie

I: 852 3128 2828 F: 852 3128 2266

Smartone.com

SmarTone Announces the Launch of its 4G Network

(Hong Kong, 25 July 2012) — SmarTone has today announced it will launch a territory-wide
4G LTE network in the 1800MHz spectrum on 28 August 2012. At launch, all current

SmarTone price plans will apply.

“With ever growing customer demand for mobile broadband, the introduction of our 4G
network vastly expands our capacity, which will enable our customers to enjoy more quality
services and improved customer experiences,” said Douglas Li, CEO, SmarTone. “Our
choice of 1800MHz for 4G has proven prescient, with a wide range of compatible devices
being made available by all leading smartphone manufacturers. These will be capable of

switching seamlessly to our 3G HSPA+ network at 2100MHz and 850MHz.”

To demonstrate the relative difference between 4G and 3G mobile broadband user
experiences on all networks in Hong Kong, SmarTone conducted 18,480 tests in 70
locations all over the territory, covering all 8 4G and 3G networks. All locations enjoy good
radio reception for all networks and tests included all popular smartphone use types
including web browsing, photo upload to Facebook, launching a YouTube video, and

2-5MB file downloads.



SmarTone Mobile Communications Limited HEBRRERLT

31/F. Millennium City 2, 378 Kwun Tong Road, HFRLEDEREEEE
SmarTone Kwun Tong, Kowloan, Hong Kong filiR 2= Ha1ie

I: 852 3128 2828 F: 852 3128 2266

Smartone.com

These tests of the most common use types revealed that SmarTone 3G achieved the
highest percentage of firsts and first equals in speed amongst all 3G networks. The tests
also show there was no meaningful or dramatic difference in performance between others’
4G and SmarTone’s 3G. Furthermore, SmarTone 3G was faster than or equal to others’ 4G

in 23% to 32% of tests on a network-to-network comparison basis.

Across all networks, 4G was only consistently faster than 3G in tests of large-size file
downloads and uploads (12MB or above). Speedtests fall under this category as they

utilise the same download and upload mechanism.

“Large-size file downloads and uploads are rarely performed by the vast majority of
smartphone users, so the common reliance on speedtests to reflect actual mobile
broadband user experience is somewhat misplaced. For the most common use types,
speed will improve but to a lesser extent than large-size file downloads and uploads. The
biggest benefit of introducing 4G is additional broadband capacity, which means more
customers can enjoy a good mobile broadband experience at the same time,” Mr Li added.
“SmarTone is excited to be bringing its 4G to its customers. With our launch of 4G, our
leadership in network performance will be further enhanced and we are confident that Hong

Kong smartphone users will love the difference.”

it
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SmarTone | SmarTone's 3G is faster than others' 4G
Annex E

Smarlone

SmarTone’s 3G is faster than others’ 4G

Go online with our 3G network and be amazed by our speed. In recent network performance comparison tests of all 3G and 4G mobile networks in
Hong Kong, our 3G was faster than or equal to competitors' 4G networks in 30% of the tests for most popular use types. This is especially notable

as our 3G network carries substantial traffic while competitors' 4G networks carry little. If traffic volumes were equal, our 3G would have won even

more.

Check out the tests and results, and see for yourself!

© SmarTone’s 3G vs other 4G Networks © Methodology and Results

SmarTone’s 3G vs other 4G Networks

Popular use types
= Central « East Tsim Sha Tsui
+ Wan Chai + ShaTin

« Causeway Bay

500KB photo upload to Facebook

Hong Kong
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{ IEC / Exchange ( World Trade
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! + Sheung Wan + Chai Wan
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Kowloon
+ East Tsim Sha Tsuij » Kwun Tang
+ Jordan « Lam Tin
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| + Sham Shui Po + Kowloon City
» MeiFoo + Wong Tai Sin
+ Kowloon Bay » Diamond Hill
New Territories
1
+ ShaTin « Tai Po Market
+ Tai Wai + TaiPo
+ TsingYi + Tuen Mun
« Kwai Fong + Yuen Long
+ Tsuen Wan « Fanling
« Tseung Kwan O + Sheung Shui
+ SaiKung « Ngong Ping

Methodology and Results

4G [ 3G Network Comparison Tast

Apr=Jul 2042

ﬁow much does SmarTone 3G outperform other 3G networks? 2 See for yourself! ©

L

http://www.smartone.com/jsp/LTE/english/network _compare 3g to 4g.jsp
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SmarTone to heat up 4G market with new network

SmarTone Telecommunications expects to intensify competition in the city's nascent 4G mobile market

with the launch of its new high-speed wireless network next month.

Chief executive Douglas Li said yesterday that from August 28, SmarTone would offer 4G subscribers the
same 3G tariff plans it now provided.

The carrier also vowed to deliver superior network performance and better indoor coverage, which is made
possible by running 4G services on the lower 1.8-gigahertz frequency band.

Our choice [of frequency band] has proven prescient, with a wide range of compatible devices being made
available by all the leading smartphone manufacturers, Li said.

SmarTone's new infrastructure supports a technology known as frequency division duplex long-term
evolution (FDD-LTE). The other recognised 4G network standard, time-division duplex long-term evolution
(TDD-LTE), is championed by China Mobile, the world's biggest wireless network operator.

HKT, the telecoms arm of PCCW, and Three Hong Kong, the mobile unit of Hutchison Telecommunications
Hong Kong, both operate their respective 4G FDD-LTE networks on the 2.6GHz band. China Mobile Hong
Kong, the mainland carrier's local unit, also runs its FDD-LTE network on the band and will soon build a
complementary TDD-LTE network that will run on the 2.3GHz band.

CSL, the city's largest wireless operator, runs its 4G FDD-LTE network on both the 1.8GHz and 2.6GHz bands.

It was the first mobile carrier in Asia to launch a commercial 4G network, in November 2010.

Advanced 4G networks have theoretical web download speeds of up to 100 megabits per second. The



fastest 3G networks run at 42Mbps.

Macquarie Securities analyst Lisa Soh described SmarTone's entry in the 4G market as a positive
development for Hong Kong's mobile industry since it will add more network capacity for local subscribers

to use.

Li said the increase in capacity means more customers can enjoy a good mobile broadband experience at
the same time. Leading LTE network supplier Ericsson, which is building SmarTone's network, has said
greater demand for high-speed web access means operators must cope by establishing 4G networks.

Shares of SmarTone, a Sun Hung Kai Properties subsidiary, rose 1.26 per cent yesterday to finish at
HKS16.06, the stock's highest close since reaching HKS16.08 on April 25.

bien.perez@scmp.com Copyright (c) 2012. South China Morning Post Publishers Ltd. All rights reserved.
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Appendix G

An Example of How the Method of Presentation by SmarTone in its
Network Comparison Tests Could Have Exaggerated the

Performance of a Network

In a network comparison test between Networks A to E, the
respective time required for completing a common mobile application by
these five networks is measured. The test is conducted at 10 locations

and therefore a total of 10 tests per network are carried out.

are shown in the following table.
hypothetical data for illustration purpose only.

The results

Figures shown in the table are

Completion time (in seconds) for completing an application in 10 tests

Network A B C D E
Test 1 100 20 20 20 90
Test 2 100 20 20 20 90
Test 3 20 100 20 20 90
Test 4 20 100 20 20 90
Test 5 20 100 20 20 90
Test 6 20 20 100 100 90
Test 7 20 20 100 100 90
Test 8 20 20 20 100 90
Test 9 20 20 20 100 90
Test 10 20 20 20 100 90

2. It is noted that Network E has never managed to get to the

top among the 10 tests, and in fact the performance of Network E only
ranks the third or fourth when the performance of all the five Networks
However, the operator of Network E can make

are considered together.

1



a comparison of its performance with an individual network for the 10
tests in the following manner —

No. of times Network E outperforms individual Networks in the 10 tests

Network A B C D
No. of tests 10 10 10 10
No. of times

Network E being faster
or equal to the other
network

Percentage of the times
Network E being faster
or equal to the other
network

20% 30% 20% 50%

3. If the operator of Network E adopts the same method of
presentation as what SmarTone has done in its network comparison tests
and in Statement 2, it can claim that “Network E was faster than or equal
to others’ Networks in 20 - 50% of the tests’ based on the above figures,
as if Network E indeed outperforms all other networks in 20-50% of the
tests. In reality, Network E never has the top score for each single test
when the results of all the networks are considered simultaneously.
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