FINAL DECISION OF
THE COMMUNICATIONS AUTHORITY

BREACH BY CHINA MOTION TELECOM (HK) LIMITED OF
SPECIAL CONDITION 13.1 OF
ITS SERVICES-BASED OPERATOR LICENCE

Telecommunications | China Motion Telecom (HK) Limited (“China

Licensee Motion’)

Investigated:

Issue: Contravention of the “Guidelines for the
Implementation of Fair Usage Policy for the
Provision of Mobile and Fixed Broadband Services”
(the “Guidelines”) by China Motion

Relevant Special Condition (“SC”) 13.1 of China Motion’s

Instruments: Services-Based Operator (“SBO”) Licence No. 908

Decision: Breach of SC 13.1 of China Motion’s SBO licence
No. 908

Sanction Warning

Case Reference: LM T22/13 in OFCA/R/R/267 C

BACKGROUND

In October 2012, the Office of the Communications Authority
(“OFCA”) received a complaint lodged by a consumer (the “Complainant™)
alleging that China Motion had contravened the Guidelines. The Complainant
subscribed to China Motion’s service plan on 12 October 2012. He found
that his data access speed was restricted on 20 October 2012. When he made
enquiry with China Motion’s customer service centre, he was informed that his
service plan was subject to Fair Usage Policy (“FUP”) and data speed
restriction was imposed after usage had exceeded the threshold as specified in
the FUP. However, the Complainant claimed that China Motion did not duly
inform him that his service plan was subject to FUP during the sales and



promotion process.

THE COMPLAINT

2.

The Complainant alleged that China Motion had contravened the

Guidelines in the following aspects —

(a)

(b)

Allegation 1

There was no indication of FUP in China Motion’s promotion
leaflet. The Complainant provided OFCA with a copy of China
Motion’s sales and marketing leaflet (the “Leaflet”) (at Annex A)
in which the service plan was promoted as “unlimited” " 4&[E |
without any qualifications.

Allegation 2

The clause on FUP in the sales and service agreement ( “§$HE &
A5tata” ) did not specify any data access speed restriction.
The Complainant provided OFCA with a copy of his sales and
service agreement (at Annex B) which contained the following
FUP clause —

11 APEABUR
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English translation
“11 Fair Usage Policy

11.1 China Motion’s Fair Usage Policy (available online
(www.cmmobile.com.hk)) constitutes a part of this Agreement.”




(c) Allegation 3

China Motion had not notified him in advance before triggering
the FUP and reducing his data access speed on 20 October 2012.

(d) Allegation 4

China Motion restricted the data access speed to a level which he
could not connect to the Internet with his 3G mobile router and
3G modem (“3G Device”) on 20 October 2012.

RELEVANT LICENCE CONDITION AND THE GUIDELINES

3. China Motion is the holder of SBO Licence No. 908 issued under
the Telecommunications Ordinance (Cap. 106) (“TO”) for the provision of
Mobile Virtual Network Operator (“MVNQO”) service. SC 13.1 of the SBO
Licence requires that —

“13.1 Without limiting or affecting in any way the licensee’s obligations
under any other licence condition, the licensee shall comply with
any code of practice or guideline which may be issued by the
Authority from time to time for the purpose of providing practical
guidance to the licensee in respect of —

(a) the provision of satisfactory service;

(b) the protection of customer information; and

(c) the protection and promotion of the interests of consumers of
telecommunications goods and services.”

4. On 9 November 2011, the former Telecommunications Authority
promulgated the Guidelines which set out the relevant guiding principles for
mandatory compliance by service providers on how they may implement their
FUP. The Guidelines came into effect on 13 February 2012. China Motion,
as with other fixed and mobile broadband network operators and service
providers, has to comply with the Guidelines on a mandatory basis under SC
13.1 when it develops and implements its FUP for the provision of mobile
broadband services.



5.

With regard to the Complainant’s allegations, OFCA considers

that the following principles in the Guidelines are relevant —

()

(b)

(c)

(d)

Allegation 1 — Principle 1 (paragraph 22 of the Guidelines):
“Service providers seeking to promote or offer service plans with
the word  ‘unlimited” " #ER ; included in the name thereof
shall also provide in the same set of advertising, marketing and
sales materials the necessary qualifications if any form of FUP is
imposed or applicable.”;

Allegation 2 — Principle 2 (paragraph 23 of the Guidelines):
“Service providers shall set out in their websites, the customer
service agreements and related advertising, marketing and sales
materials whether their local usage plans are subject to FUP, the
forms of FUP that will be applied as well as the applicable
qualifications as required under Principle 1 above. Such
information must be presented and be perceived in a clear and
non-misleading manner.”,;

Allegation 3 — Principle 7 (paragraph 32 of the Guidelines): “If
the local usage of the customers is found (a) approaching the
specified allowance or threshold or (b) to have exceeded the
specified allowance or threshold for a service period and the
service providers will trigger the FUP for the remainder of that
service period, the service providers shall notify the affected
customers in advance before taking action to reduce the service
level.”; and

Allegation 4 — Principle 4 (paragraph 27 of the Guidelines):
“Service providers shall not terminate or suspend the service if
the usage of the customers concerned has exceeded the specified
allowance or threshold.”

OFCA’S INVESTIGATION

6.

OFCA had conducted an investigation into the complaint. On

Allegation 1, China Motion submitted in its letter of 22 April 2013 to OFCA
that the Leaflet was produced by one of its sales associates and was only
distributed to a trade union’s members during the period 5 October to 21



October 2012. Upon receipt of the complaint case on 20 October 2012 and
following its own investigation, China Motion immediately discontinued the
use of the Leaflet and reviewed its internal process to minimise the chance of
similar incidents from happening again. OFCA notes that the “unlimited”
service plan promoted by China Motion in the Leaflet was actually subject to
FUP. It is evident that China Motion had failed to provide the necessary
qualifications in the Leaflet on the form of FUP imposed or applicable and was
hence in contravention of Principle 1 of the Guidelines. Accordingly, OFCA
considers that Allegation 1 is substantiated.

7. On Allegation 2, China Motion provided OFCA with a copy of
the supplementary agreement, which was signed by the Complainant.
According to the supplementary agreement, the service plan was subject to
FUP and data access speed would be restricted when FUP was triggered. As
such, China Motion had not contravened Principle 2 of the Guidelines.
Accordingly, OFCA considers that Allegation 2 is not substantiated.

8. On Allegation 3, the system log provided by China Motion
indicated that a short message had been sent to notify the Complainant when
his data usage approached the specified threshold for triggering the FUP. The
Complainant claimed that he did not receive the short message. OFCA
believes that it might be because the Complainant had been using his 3G
Device for data access. As short messages are generally for reception by a
mobile phone, not by 3G Device, it could be the reason the Complainant did
not receive the short message. Given that China Motion did as per Principle
7 of the Guidelines notify in advance the Complainant upon the approach of
his data usage with the specified threshold for triggering FUP, OFCA
considers that Allegation 3 is not substantiated.

0. On Allegation 4, China Motion claimed that its system was not
equipped with the capability to allow it to specifically limit the data usage on
certain devices or applications. China Motion also provided system
information indicating that the triggering of its FUP restriction was only based
on the concerned mobile phone number and data usage, without regard to
device type. Based on the information provided by China Motion and the
fact that the Complainant confirmed that he could still access the Internet with
his 3G mobile phone on 20 October 2012, OFCA 1is of the view that China




Motion had not breached Principle 4 of the Guidelines. Accordingly, OFCA
considers that Allegation 4 is not substantiated.

10. OFCA completed its investigation and submitted its findings to
the Communications Authority (“CA”) on 3 August 2013.  Having
considered the findings of OFCA, the CA issued its Provisional Decision to
China Motion on 6 August 2013 and invited China Motion to make
representations. China Motion submitted its representations to OFCA on 16
August 2013.

THE CA’S CONSIDERATIONS AND DECISION

11. Having considered the findings of OFCA’s investigation and the
representations of China Motion, the CA takes the view that China Motion has
contravened the Guidelines on Allegation 1, in that the “unlimited” service
plan promoted in the Leaflet was actually subject to FUP but China Motion
failed to provide the necessary qualifications in the Leaflet. The CA has
come to the view that China Motion has breached SC 13.1 of its SBO licence
for failing to comply with the Guidelines.

12. In considering the sanction on China Motion for the breach, the
CA notes that —

(a)  this is the first occasion where China Motion is found to have
contravened the Guidelines;

(b)  the Leaflet was distributed to only a relatively small number of
potential customers;

(c) China Motion had taken speedy remedial action to discontinue
the distribution of the Leaflet and arranged the termination of the
service agreement with the Complainant in accordance with his
request;

(d) China Motion had taken an immediate step to educate all sales
associates on the importance of adhering to internal procedures



for sales materials, and had also reviewed and revised all
marketing materials to ensure that its FUP was fairly described in
a clear and non-misleading manner;

(e) there are no other complaints received by OFCA; and

(f)  China Motion was cooperative with OFCA in the investigation
process.

13. Having considered the above and all circumstances of this case,
the CA has decided to issue a warning to China Motion in the form of this
decision for it to strictly observe SC 13.1 of its SBO licence in future.

The Communications Authority
September 2013
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