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GUIDANCE NOTE 
FOR THE SATELLITE FACILITY PROVIDER AND 
THOSE INTERESTED IN MAKING USE OF 
BROADCASTING-SATELLITE SERVICE CHANNELS 
TO PROVIDE BROADCASTING SERVICES IN HONG KONG

I.
PURPOSE

1.1
This Guidance Note is intended to assist the satellite facility provider as well as those broadcasters interested in making use of the four broadcasting-satellite service (BSS) channels on board AsiaSat 4 to provide television programme services intended and available for reception by the public in Hong Kong in so far as regulatory matters are concerned.  It does not bind the Government, the Chief Executive in Council (CE in C) and/or the Broadcasting Authority (BA) to consider any application or to grant any licence or the terms and conditions of the licence to be granted. The Government, the CE in C and the BA will not be responsible for any claims, actions, proceedings, liabilities, losses, damages, demands, charges, costs or expenses which any applicant may become liable for or have incurred, sustained, or suffered arising from or in connection with this Guidance Note. Certain requirements and restrictions described in this Guidance Note may be modified, for example, in the light of the proposals received or other relevant considerations.  This Guidance Note is expressly subject to the terms of the licences and legislation from time to time in force and shall not be relied upon to create any expectation that a licence will be granted or amended, or that an application for waiver or exemption under a relevant ordinance or licence will be approved, whether on the terms and conditions referred to in this Guidance Note or otherwise.

1.2
Save where the contrary intention appears expressly or by necessary implication in this Guidance Note, words and expressions used in this document shall bear the same meaning, if any, as in the Broadcasting Ordinance (BO, Cap. 562).  All applicants, actual or potential, should seek independent professional advice in relation to the contents of this Guidance Note.

II.
BACKGROUND

2.1
In November 1997, the International Telecommunication Union (ITU) allocated four BSS Ku-band channels
 (the 4 BSS channels) for use by Hong Kong at the orbital position 122°E
.
2.2
A guidance note was issued in August 1999 by the Office of the Telecommunications Authority (OFTA) to invite applications to launch and operate a satellite providing the satellite transmission facilities for the 4 BSS channels.  After an evaluation exercise, the CE in C granted a licence under the Telecommunications Ordinance (TO, Cap. 106
) on 27 June 2000 to Asia Satellite Telecommunications Company Limited (AsiaSat) (AsiaSat’s Licence
) to operate a geostationary satellite, AsiaSat 4, to provide the satellite transmission facilities for the 4 BSS channels together with other Fixed Satellite Service (FSS) channels.  AsiaSat 4 was successfully launched on 11 April 2003.

III.
WHO MAY USE THE BSS CHANNELS

3.1
Clause 7.7 of AsiaSat’s Licence states that “[u]nless otherwise approved by the [Telecommunications]Authority, the Assigned Frequency Channels [the BSS channels] shall only be lawfully used by the holder of a licence issued under Hong Kong law in relation to the establishment, provision or operation of a Broadcasting-Satellite Service in which signals transmitted or retransmitted by Space Stations are intended for direct reception by the general public in Hong Kong, whether or not such signals are also capable of being incidentally received elsewhere”. 

3.2
All holders of television programme service licences granted or deemed to be granted under the BO may lease the BSS transponders carrying the 4 BSS channels to provide solely, or a majority of, television programme services (i.e. with additional telecommunications services such as data, voice telephony and multimedia services subject to licensing under the TO (please see paragraph 5.5 below)) intended and available for reception by the public in Hong Kong. 
3.3
A licensee (including a person seeking to be a licensee) should settle with AsiaSat on the terms and conditions for leasing the transponders and submit an application for a television programme service licence to the CE in C and/or the BA as required under paragraph 5.4 below.

Domestic free television programme service licensees

3.4
The renewed domestic free television programme service licences of Asia Television Limited (ATV) and Television Broadcasts Limited (TVB) commenced on 1 December 2003.  Under the renewed licence, ATV and TVB are required to seek the approval of the Secretary for Commerce, Industry and Technology if they wish to transmit digitally.

3.5
A broadcaster may make use of the BSS platform to provide a domestic free television programme service, i.e. a free-to-air service intended or available for reception by an audience of more than 5,000 specified premises and primarily targets Hong Kong, in accordance with a licence issued by the CE in C under the BO.   Under the BO, a domestic free television programme service licence may not be issued to a company which is a subsidiary of a corporation.  A domestic free television programme service licensee is also subject to the restrictions on unqualified voting controllers
 and disqualified persons
 under the BO.  Prospective applicants should refer to Schedule 1 to the BO for details.  Moreover, section 18 of the BO provides that a licensee the licensed service of which is a domestic free television programme service shall, within such period as is specified in the licence or such other period as may be determined in writing by the BA, provide the service in such manner as to enable the service to be received throughout Hong Kong.  The BA has issued a guidance note for prospective applicants.

Domestic pay television programme service licensees

3.6
Hong Kong Cable Television Limited (HKCTV)’s subscription broadcasting licence granted under the repealed Television Ordinance is deemed to be a domestic pay television programme service licence under the BO.  Under the deemed licence, HKCTV can use any telecommunications facilities to broadcast its television programme services subject to the approval of the TA.

3.7
Galaxy Satellite Broadcasting Limited (Galaxy), TV Plus (HK) Corp. Limited (formerly Pacific Digital Media (HK) Corp. Limited), Yes Television (Hong Kong) Limited and PCCW VOD Limited are holders of domestic pay television programme service licences.  Should they wish to change their transmission mode to that of BSS to provide their licensed services, they need to apply to the BA for approval for a change in the means of transmission or transmission arrangements and a waiver for deviation from the Licensee’s Proposal, in accordance with the licence conditions.

3.8
New service providers intending to make use of the BSS channels to provide domestic pay television programme services should apply to the CE in C via the BA for the grant of the requisite licence under the BO.  Domestic pay television programme service licensees are subject to restrictions on disqualified persons (please see footnote 6).  The guidance note for application of such licences has been issued by the BA.

Non-domestic television programme service licensees

3.9
Starvision Hong Kong Limited (formerly Hutchvision Hong Kong Limited), Galaxy, APT Satellite TV Development Limited (formerly APT Satellite Glory Limited) and Starbucks (HK) Limited are holders of satellite television uplink and downlink licences issued under the TO.  Their licences are deemed to be non-domestic television programme service licences granted under the BO.  These licensees are now employing fixed-satellite service (FSS) channels to provide their television programme services.  Should they wish to make use of the BSS platform to provide the licensed service, they need to apply to the BA for a waiver for deviation from the Licensee’s Proposal and to the TA for any change in the technical characteristics of the uplink stations.
3.10
MATV Limited, Asia Plus Broadcasting Limited, China Entertainment Television Broadcast Limited, Turner International Asia Pacific Limited, Pacific Satellite International Limited, Sun Television Cybernetworks Enterprise Limited, Pacific Century Matrix (HK) Limited and i-Cable Satellite Television Limited are holders of non-domestic television programme service licences.  Should they wish to change their transmission mode to that of BSS to provide their licensed services, they need to apply to the BA for a change in the means of transmission or transmission arrangements and a waiver for deviation from the Licensee’s Proposal in accordance with their licence conditions.

3.11
New non-domestic television programme service operators are free to choose the BSS channels for providing their services in Hong Kong and they need to provide relevant information in their licence applications.  Interested parties should refer to the Guidance Note for Those Interested in Applying for Non-Domestic Television Programme Service Licences in Hong Kong, which can be downloaded from the BA’s website at  http://www.hkba.hk
IV.
The BSS transmission platform

Open access

4.1
Under the technology-neutral regulatory framework for broadcasting services, broadcasters have the flexibility to choose whatever form of transmission that is technically feasible for delivering their services to consumers.  The BSS facilities on board AsiaSat 4 will provide an additional/alternative transmission platform for broadcasters.  Broadcasters may negotiate with AsiaSat and lease the BSS transponders while AsiaSat is obliged under its licence conditions and applicable law to make available its BSS facilities on board AsiaSat 4 in an open, reasonable and non-discriminatory manner.

4.2
Pursuant to Condition 7.7 of AsiaSat’s Licence, AsiaSat needs to seek the approval of the Telecommunications Authority (TA) on the use of the four BSS channels by television programme service licensees under the BO.

Non-discriminatory basis

4.3
Condition 18 of AsiaSat’s Licence stipulates that without prejudice and in addition to the obligations on the Licensee under the TO, the Licensee shall not engage in any conduct which, in the opinion of the TA, has the purpose or effect of (whether in respect of the charges or other terms or conditions applied or otherwise) showing undue preference to or exercising undue discrimination against any person in respect of the lawful use of the Assigned Frequency Channels (i.e. the 4 BSS channels) for the purpose of establishing, providing or operating BSS.

Tariffs

4.4
Condition 19.1 of AsiaSat’s Licence stipulates that without prejudice and in addition to the obligations on the Licensee under the TO, the Licensee shall not, unless otherwise approved by the TA, make available the BSS Transponders carrying the Assigned Frequency Channels for the lawful use by any person for the purposes of establishing, providing or operating a Broadcasting-Satellite Service at an annual rate exceeding US$1.5 million per transponder during the period of validity of the Licence, i.e. 20 years from 27 June 2000.

4.5
Condition 19.2 of AsiaSat’s Licence stipulates that without prejudice and in addition to the obligations on the Licensee under the TO, the Licensee shall, subject to Condition 19.1, publish the tariffs (which shall include the relevant terms and conditions) in respect of the use of the said transponders under Condition 19.1.  

V.
Separate regulatory regimes for “content” and “transmission”

5.1
With the commencement of the BO on 7 July 2000, the “transmission” and “provision” of television programme services are now separately licensed and regulated respectively under the TO and the BO.

Carrier licences issued under the TO

5.2
Subject to future technological development, the transmission of television programme services via the 4 BSS channels may involve the following carrier licences:

(a) space station carrier licences issued by the TA (previously  a licence issued by CE in C for operating radiocommunications stations on board satellites and the associated earth stations).  AsiaSat has been granted the licence on 27 June 2000 for establishing and maintaining the satellite AsiaSat 4; and
(b) fixed carrier licences or fixed carrier (restricted) licences issued by the TA or equivalent licences
 which allow uplinking of television programmes to satellites from Hong Kong.  A list of the operators is at Annex.  Broadcasters may choose to uplink their services by themselves, in which case an appropriate carrier licence will be required, or to hire the facilities of licensed carrier operators to uplink their services where the uplinking is carried out in Hong Kong.  All television programmes transmitted via the 4 BSS channels will be required to be uplinked in digital format.
5.3
The licence conditions, licence fees and periods of validity of carrier licences are set out in the Telecommunications (Carrier Licences) Regulation made under section 7(2) of the TO, which is available at the websites of the Department of Justice at http://www.justice.gov.hk and of OFTA at http://www.ofta.gov.hk.  Broadcasters interested in applying for a carrier licence for uplinking purposes should refer to the Regulation directly.  

Television programme service licences issued under the BO

5.4
The provision of a television programme service in or from Hong Kong requires a licence under the BO.  There are four categories of television programme service licences under the BO, namely, domestic free, domestic pay, non-domestic and other licensable television programme service licences.  The former two are granted by the CE in C, and the remaining two are granted by the BA.  Our broadcasting policy is to encourage competition in liberalised TV markets.  There is no pre-set ceiling on the number of licences to be issued subject to physical or other constraints, e.g. spectrum capacity.  Interested parties may submit applications for television programme service licences any time.  Since the 4 BSS channels are assigned for the use of Hong Kong by ITU, the television programme services carried on the BSS channels must be provided by television programme service licensees and are intended and available for reception by the public in Hong Kong.  Other than this and subject to applicable regulatory requirements, there will be no restrictions on any category of licences that may employ BSS as the transmission platform.  However, the existing licensees are bound by their licence conditions either to provide their services in a specific transmission mode and/or to comply with the statements and representations made in their applications (the Licensee’s Proposal), including those on the transmission mode of the service.  Thus, for existing licensees, a change in the transmission mode to that of BSS will generally require an amendment to a licence and/or grant of waiver to deviate from the Licensee’s proposal.  The requisite approvals from the CE in C and/or the BA, as the case may be, should be sought accordingly.  As for new television programme service providers intending to make use of the 4 BSS channels, they should apply for an appropriate licence under the BO to be issued by the CE in C or the BA, as the case may be.
Telecommunications service (data service) licences issued under the TO

5.5
Broadcasters who wish to include any additional telecommunications services such as customer billing service, teletext, interactive and on-demand features, Internet access and home-shopping, whether or not they are associated with the television programme services, should apply for an appropriate licence under the TO, e.g. a public non-exclusive telecommunications service (PNETS) licence.
Codes of practice

5.6
Broadcasters are required to comply with any codes of practice issued by the BA applicable to the television programme services in relation to programme, advertising and technical standards.  The BA’s codes of practice are publicly available at the BA’s website at http://www.hkba.hk   Broadcasters are also required to ensure compliance with the technical standards, directions and statements issued by the TA from time to time, including (but not limited to) those relating to set-top boxes and in-building coaxial cable distribution systems (IBCCDS)
.
VI. Application for exemption from the restrictions on disqualified persons

6.1
Broadcasters intending to hold more than one licence issued under the BO may be subject to the restrictions on disqualified persons.  Sections 3 and 33 of Schedule 1 to the BO provide that the CE in C, on application by a licensee, may, if he is satisfied that the public interest so requires, grant exemptions with or without conditions on the restrictions on disqualified persons.   These provisions also provide that in considering the public interest, account shall be taken of, but not limited to, the following matters -

(a) the effect on competition in the relevant service market;

(b) the extent to which viewers will be offered more diversified television programme choices;

(c) the impact on the development of the broadcasting industry; and

(d) the overall benefits to the economy.

Broadcasters should ascertain the legal implications, if any, and submit their applications accordingly.

VII.
RESTRICTIONS ON PERSONS NOT REGARDED AS FIT AND PROPER

7.1 Section 21(1) of the BO provides that a licensee thereunder and any person exercising control of the licensee shall be and remain a fit and proper person.  Section 21(4) stipulates that in determining whether a licensee or person exercising control over the licensee is a fit and proper person, account shall be taken of –

(a) the business record of the licensee or person;

(b) the record of the licensee or person in situations requiring trust and candour;

(c) the criminal record in Hong Kong of the licensee or person in respect of offences under the laws of Hong Kong involving bribery, false accounting, corruption or dishonesty; and

(d) the criminal record in places outside Hong Kong of the licensee or person in respect of conduct which, if done in Hong Kong, would constitute or form part of the criminal record in Hong Kong of the licensee or person as mentioned in paragraph (c) above.

VIII. Procedures to follow for prospective lessees and asiasat

8.1
The relevant procedures involving the various parties are summarised below:

(a) AsiaSat is subject to the provisions in the TO applicable to it, including the competition provisions in section 7K therein, and licence conditions prohibiting it from engaging in any conduct which, in the opinion of the TA, has the purpose or effect or (whether in respect of the charges or other terms or conditions applied or otherwise) showing undue preference to or exercising undue discrimination against any person in respect of the lawful use of the 4 BSS channels;
(b) Prospective lessees of the BSS transponders on board AsiaSat 4 (the prospective lessee) should contact, negotiate and finalise the terms and conditions of the lease agreement with AsiaSat;
(c) the prospective lessee should apply to the BA or CE in C, as the case may require, to make use of the BSS transmission platform to deliver solely or mainly television programme services, by way of seeking a requisite approval for deviation from Licensee’s Proposal, change to licence conditions or application for a new broadcasting service licence.  Applicants need to ascertain, without limitation to other relevant regulatory requirements, that the television programme services:-

(i) are intended and available for reception in Hong Kong; and

(ii) 
will be uplinked in digital format and, where the uplinking is carried out in Hong Kong, by a licensed carrier operator (please see Annex).

In addition, a certified true copy of a memorandum of understanding between the applicant and AsiaSat regarding the lease of the BSS transponders must be furnished;

(d) the prospective lessee should separately apply to the TA for an appropriate licence under the TO should they wish to include additional telecommunications services;

(e) finally, AsiaSat shall seek the approval of the TA on the users of the 4 BSS channels under Condition 7.7 of its licence.  AsiaSat needs to satisfy the TA that:-

(i) the users are licensees under the BO with permission to deliver a television programme service making use of the 4 BSS channels; 

(ii) any additional telecommunications services to be transmitted by the BSS transponders are covered under requisite licences issued under the TO and, where applicable, the conditions set out in paragraph 3.2 above are complied with; and

(iii) the services and signals of the above users are uplinked in a digital format and, where the uplinking is carried out in Hong Kong, by a licensed carrier operator.
IX.
enquiries

9.1
Enquiries on this Guidance Note should be made in writing to the Secretary for Commerce, Industry and Technology at the address shown below: 

Secretary for Commerce, Industry and Technology

(Attn: Assistant Secretary (CT), A1)

Communications and Technology Branch

Commerce, Industry and Technology Bureau

2/F, Murray Building,

Central,

Hong Kong.

Telephone No. :
(852) 2189 2238
Facsimile:
(852) 2511 1458 (General)


(852) 2827 0119 (Confidential)

E-mail Address : 
slui@citb.gov.hk

Issued on 20 December 2001
Amended on 5 March 2004

Communications and Technology Branch

Commerce, Industry and Technology Bureau

Annex

List of Telecommunications Services Providers Who May Provide
Television Programme Uplinking and Downlinking Services (as at 5.3.2004)

	A.
	Fixed Telecommunications Network Service Licensees 

· PCCW-HKT Telephone Limited
· Hutchison Global Communications Limited

· Wharf T & T Limited

· New World Telecommunications Limited
· Hong Kong Broadband Network Limited

· Easter Technology Limited

· CM TEL (HK) Limited

· TraxComm Limited

· HKC Network Limited



	B.
	Satellite Based External Fixed Telecommunications

Network Services Licensees:

· China Digital satNet Limited

· BTN Access Limited

· Pacific Century Matrix (HK) Limited

· Galaxy Satellite Broadcasting Limited


	C.
	Cable-based External Fixed Telecommunications

Network Services Licensees

· Reach Networks Hong Kong Limited and Reach Cable Network Limited

· China Unicom International Limited

· GB21 (Hong Kong) Limited

· Asia Netcom Hong Kong Limited

· China Netcom (Hong Kong) Operations Limited

· FLAG Telecom Asia Limited

· NTT Com Asia Limited
· CLP Telecommunications Limited

· Cable & Wireless Global Network (Hong Kong) Limited
· APT Telecom Services Limited
· Teleglobe International Hong Kong Limited

· C2C (Hong Kong) Limited

· France Telecom Long Distance – Hong Kong Limited

· Telekom Malaysia (Hong Kong ) Limited

· AT&T Global Network Services Hong Kong Limited

· MCI WorldCom Asia Pacific Limited

· CPCNet Hong Kong Limited

· PLDT (HK) Limited
(Cable-based External FTNS licensees may establish and maintain an external telecommunications circuit based on an external cable network or non-cable based external network including satellite link at the Hong Kong end.)


	D.
	Local Wireless FTNS

· SmarTone Services Limited

(Wireless FTNS Licensee may operate external telecommunication service.)



	E.
	Satellite Television Uplink and Downlink licensees:
· Starvision Hong Kong Limited

· Galaxy Satellite Broadcasting Limited

· APT Satellite TV Development Limited

· Starbucks (HK) Limited

















� 	BSS channels are designated primarily for broadcasting uses and may be received via small antenna dishes (roughly 0.45 metre in diameter).  Employing the latest digital compression technology, up to a total of 32 television programme channels may be provided using the 4 BSS channels (i.e. 11.72748 GHz, 11.80420 GHz, 11.88092 GHz and 11.95764 GHz).


� 	After reviewing the BSS plan in 2000, the ITU assigned 8 additional BSS channels to Hong Kong.  OFTA will invite applications from satellite operators to provide carrier facilities for these 8 BSS channels in due course.


� 	The laws of Hong Kong, including subsidiary legislation, are available for public inspection at the website of the Department of Justice at http://www.justice.gov.hk.


� 	AsiaSat’s Licence is available for public inspection at OFTA’s website at http://www.ofta.gov.hk.


�	Part 3 of Schedule 1 to the BO provides that an unqualified voting controller (i.e. not a "qualified voting controller"; “qualified voting controller” means, inter alia, a voting controller who is ordinarily resident in Hong Kong) shall not, without the prior approval in writing of the Broadcasting Authority, hold or acquire 2% or more but less than 6%, or 6% or more but not more than 10%, or more than 10%, in the aggregate, of the total voting control of a domestic free television programme service licensee.  Where the total voting control exercised by unqualified voting controllers would otherwise exceed, in the aggregate, 49% of the total voting control exercised on a poll at any general meeting of the licensee, the votes cast by unqualified voting controllers shall be attenuated in accordance with a formula set out in section 19(1) of Schedule 1.


�	Part 2 of Schedule 1 to the BO provides that disqualified persons may not become the holder or exercise control of a domestic free or domestic pay TV programme service licensee unless the Chief Executive in Council is satisfied that the public interest so requires and approves otherwise.  Generally speaking, TV licensees (except that a non-domestic TV licensee is not a disqualified person in relation to a domestic pay TV licensee), sound broadcasting licensees, advertising agencies, proprietors of newspapers printed or produced in Hong Kong, as well as their controllers, and their associates, are all disqualified persons.  The ownership control relating to disqualified persons operates two-ways.  Therefore, Part 4 of Schedule 1 also provides that a domestic free or domestic pay television programme service licensee may not exercise control on a disqualified person.


� 	These refer to the equivalent licences issued prior to the commencement of the Telecommunications (Carrier Licences) Regulation:  holders of satellite television uplink and downlink licences issued by the CE in C (which are deemed non-domestic television programme service licences under the BO) are allowed to uplink television programmes for themselves and for others; holders of fixed telecommunications network services licences for satellite-based external telecommunications services issued by the TA are allowed to uplink television programmes for others.


� 	Please refer to the TA Statement on Frequency Layout Plan of IBCCDS issued on 15 July 1999, which is available at OFTA’s website at http://www.ofta.gov.hk.
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